
Repositioning the Nigerian Bar 
for Global Relevance

Mr. Olumide

AKPATA

LAW
Africa’s Premier Law Journal

Issue 19 Winter 2019
Nigeria Issue

UK: £3.50
US : $5.50
NIGERIA: N 1,000

www.nglawdigest.com
Bilateral Currency Swap Agreement Between 
China And Nigeria - Simeon Okoduwa

Legalism Vs Substantial Justice In 
Arbitration Law And Practice In Nigeria: 
Imoukhuede V. Mekwunye In Perspective 
- Dr. Adewale Olawoyin, SAN

Emergency Arbitrator Proceedings Under 
The New CIARB Rules
- Mr. Tunde Busari, SAN

The Amicus Curiae and Arbitration
- Mrs Adedoyin Rhodes-Vivour, SAN



PUBLISHED UNDER 
LICENSE BY
Dreams Diary

 EDITOR IN CHIEF
Seyi Clement
editor@nglawdigest.com

EDITOR, NIGERIA ISSUE
Dr. Yemi Oke

BUSINESS DEVELOPMENT
Bebe Clement
bebe@bebeclement.com

CORRESPONDENTS
NORTH AMERICA
Ifeoma Uche
rauze@yahoo.com

MIDDLE EAST
John Adetiba
johnadetiba@yahoo.com

NIGERIA
Ranti Thomas
Lawthomas81@yahoo.co.uk

Adijat Ayobami
kdjbukky@yahoo.com

UGANDA
Elias Bwambale
Elzbak2@live.com

SUBSCRIPTIONS,
ADVERTISING & 
EVENTS

UK
Ayomide Adediran
Tel: +44 203 223 0805
sales@nglawdigest.com

NIGERIA
Dreams Diary
Tel: +234 8035393330
sales@nglawdigest.com

LEGAL ADVISORS
Augustine Clement
1st Floor, 3 Market Place
 DA6 7DU, UK

Bisi Iyaniwura & Co
3rd Floor, Arinkandi House,
1 Raimi Adedokun Drive, 
Lagos

DESIGN AND L

COPYRIGHT

AYOUT
Oke Temitope

Ellicon Ltd

07055853401

EDITORIAL BOARD
   Hon Justice S.M.A Belgore, CON, 
GCON, FNIALS, LLD (Hon) (Former 
Chief Justice of Nigeria)

   Hon Justice George Oguntade,   

 
CFR, JSC (Rtd)

   Dr. Anthony C.K Kakoza
 Ph.D Dean Faculty of Law, Uganda 
Christian Univeristy

   Kemi Pinheiro, SAN 
Senior Partner, Pinheiro & Company.

   Professor Dakas CJ Dakas, 
Ph.D, SAN, Ben Nwabueze, 
Distinguished Professor of 
Law, Director of Research NIALS.

   Dr. Uche Ewelukwa Ofodile LLM 
(London,Harvard) SJD (Harvard) 
Professor of Law, University of 
Arkansas School of Law

   Dr. Adetokunbo Derek Obadina B.A 
(Hons) (Sussex) LLM (London) Ph.D 
(Wales), (Solicitor, England & 
Nigeria) Dean Faculty of Law, Lagos 
State University.

   Dr. Edwin Egede LLB (Hons), 
BL, LLM, Ph.D, Senior 
Lecturer, Cardiff University

   Njaramba Gichuki, Senior Lecturer, 
University of Nairobi, Member 
Editorial Board, East Africa Law 
Journal

LEGAL LIABILITIES
All rights reserved. The
contents of this publication
may not be reproduced by
any means in whole or in 
part, without the prior written 
consent of the publisher.

Any submission or 
contribution from readers shall
be subject to and governed by
XL Nominees Limited's Terms and 
Conditions, which are 
available upon request. 

The publishers regret that 
they cannot accept liability
for errors or omissions 
contained in this publication, 
however caused. The opinions and 
views contained in this publication 
are not necessarily those of the 
publishers.
Readers are advised to seek 
specialist advice before acting
on information contained
in this publication which 
is provided for general use 
and may not be appropriate 
for the reader's particular 
circumstances. 

Contents

In May 2020, Law Digest will be publishing its 20th edition. To facilitate coverage of 
legal issues across the African continent, we are calling for papers from practitioners, 
professionals, academics, organizations, interest groups and persons from both within 
and outside the African continent.

Contributors are invited to submit their papers online to the editor of Law Digest, before 
15th April, 2020. We are interested in a wide range of topics, including but not limited 
to ;

. Corporate Governance

. Arbitration Practices

. Cross-jurisdictional Litigation & Enforcement measures

. Consumer Protection

.Capital Market

. Banking Regulation (Islamic Finance)

.Commercial & corporate Law

. Criminal Law

. Tax

. Energy & Power Law

Articles should be fully referenced and not more than 3000 words ideally. More 
information about Law Digest including author guidelines, our terms and conditions as 
well as access to past publications can be obtained from www.nglawdigest.com

ISSN 2053 3209

03

  

  

06

14

Legalism Vs Substantial Justice In 
Arbitration Law And Practice In Nigeria: 
Imoukhuede V. Mekwunye In Perspective
- Adewale A. Olawoyin, SAN

Event Gallery  - Alliance Law Firm Annual 
Lecture Series 2019. 

  

26 Lawyer in the News
MR. OLUMIDE AKPATA

  
19

Emergency Arbitrator Proceedings Under 
The New Ciarb Rules 
- Mr. Tunde Busari, SAN

38 The Amicus Curiae And Arbitration
- Mrs Adedoyin Rhodes-Vivour, SAN

  

48

58

64

Bilateral Currency Swap Agreement 
Between China And Nigeria
- Simeon Okoduwa

Event Gallery  - Nigerian Bar Association, 
Lagos Branch 2019 Annual Law Dinner 

Artificial Intelligence Systems And The 
Future Of Liability - Bolakale Mallick

  

  

  



FROMTHE
EDITOR

Our dear readers,

This 1ssue 19 of Africa's Premier Law Journal, Law Digest offers a unique package. Our aim is to 

stimulate debates and discourses aimed at charting a new course for globally competitive law practice in 

Nigeria.  This edition is an assemblage of some of the best 2% of Africa's foremost experts in arbitration 

and related subjects. Our column on Lawyer in the News centers on the quintessential 'wizard' of 

commercial law practice in Nigeria, and one of Africa's brightest legal minds, in person of Mr. Olumide 

Akpata. His interview is tagged 'Repositioning the Nigerian Bar for Global Relevance'. Olumide shared 

his thoughts on various issues bordering on law practice in Nigeria.

The piece of Dr. Adewale Olawoyin, SAN, who recently emerged the President of the Lagos Court of 

Arbitration, titled “LEGALISM VS SUBSTANTIAL JUSTICE IN ARBITRATION LAW AND PRACTICE 

IN NIGERIA: IMOUKHUEDE V. MEKWUNYE IN PERSPECTIVE'. Dr. Olawoyin essentially argued 

that, in the case under review, the Court of Appeal was wrong to have adopted a very legalistic approach 

to the three major issues before the court. According to him, arbitration is a purely private process 

between parties and a recognized alternative to litigation. To allow legalism or legal technicalities to 

hold sway in arbitration is a recipe for disillusionment with the ADR process generally.

Another legal 'giant' and foremost arbitration expert, Mr. Tunde Busari, SAN offers a very educative and 

graphically illustrated account of a new development in arbitration. His paper is titled “EMERGENCY 

ARBITRATOR PROCEEDINGS UNDER THE NEW CIARB RULES”. 

The piece “THE AMICUS CURIAE AND ARBITRATION” by Mrs.Adedoyin Rhodes-Vivour, SAN 

extensively and most innovatively explored the vital role amici do play in helping Courts and tribunals 

reach a just determination of matters they ordinarily might have no expertise.

In a piece titled, “BILATERAL CURRENCY SWAP AGREEMENT BETWEEN CHINA AND NIGERIA” 

by Simeon Okoduwa examined the likely benefits of the swap and expressed the hope and expectation 

that the Federal Government of Nigeria would be better for the currency swap agreement with the 

People's Republic of China.

This edition also did a profile of some commercial leading law firms in Nigeria such as G. Elias & Co, 

Babalakin and Co, George Etomi & Partners, Alliance Law Firm, Punuka Attorneys & Solicitors, Copley 

Partners, the Law Crest, Solola & Akpana and others. 

This edition offers much more than editorial summary could capture! 

Happy reading!!! 

Yemi Oke, PhD
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Legalism v Substantial Justice - Arbitration Law & Practice

Adewale A. Olawoyin, SAN

LEGALISM VS SUBSTANTIAL 
JUSTICE IN ARBITRATION 
LAW AND PRACTICE IN 
NIGERIA: IMOUKHUEDE V. 
MEKWUNYE IN 
PERSPECTIVE

INTRODUCTION

It is safe to contend, by way of background, that arbitration is now entrenched in 

Nigeria. The judgment by the Nigerian Court of Appeal (Lagos Division) in the case of 
1Mr. Christian Imoukhuede v. Mr. Charles Mekwunye & 2 Ors  may, however, portend 

far-reaching consequences on arbitration law and practice. Three key issues which are 

critical to arbitration law and practice were in issue in that case: the validity of the 

originating process in arbitral proceedings, the proper identification of default appointing 

authority in the arbitration agreement and the concept of misconduct in setting aside 

arbitral awards. It is a commonly held view that arbitration in Nigeria is only a first step 
2to litigation . The facts and circumstances of this case regrettably support that view. 

With the proliferation of arbitral institutions, coupled with the increasing recognition of 
3arbitration in several legislations dealing with critical areas of the Nigerian economy , 

arbitration as legal order is fast gaining recognition and acceptance as a means of dispute 

resolution. However, there is also an aspect of arbitration law and practice in Nigeria, 

arbitration as a legal order. This article 

questions the decision in that case.
THE FACTS

The facts of the case are simple in telling. 

It appears that there was a dispute in 

respect of a tenancy relationship which 

was referred to arbitration pursuant to 

clause 3© in the tenancy agreement in the 

following terms: “Any conflict and/or 

disagreement arising out this presents 

including but not limited to the rent tenure 

notices and any other term or condition of 

this tenancy agreement shall be referred to 

a sole arbitrator that shall be appointed by 

the president of the Chartered Institute of 

arbitrators – London Nigeria Chapter and 

the decision of the sole arbitrator shall be 

binding on the parties in accordance with 

the Arbitration and Conciliation Act Cap 

19 Laws of the Federation of Nigeria 

1990.” Following the issuance of a Notice 

of Dispute by the 1st Respondent (Mr. 

Charles Mekwunye) to the Appellant (Mr. 

Christian Imoukhuede), the 1st 

Respondent wrote to the Chartered 

Institute of Arbitrators (UK) Nigeria 

Branch to appoint an arbitrator pursuant to 

clause 3(c) of the tenancy agreement. It 

would appear that the 1st Respondent did 

not send a copy of the letter to the 

Appellant. By a letter dated 17 August 

2005, the Chartered Institute of Arbitrators 

(UK) Nigeria Branch informed the 

Appellant that the 2nd Respondent (Mrs. 

Shola Adegbonmire) was “recommended” 

as suitable to arbitrate the dispute. There 

was no evidence that the letter was copied 

to the Appellant. 

In any event, the appointed sole arbitrator 

communicated her appointment to the 

parties, the process of arbitration was 

commenced and the parties duly presented 

their cases before the sole arbitrator 

without objection. It appears from the 

judgment that at the first preliminary 

meeting of the arbitral proceedings, the 

Appellant had indicated his intention to 
5challenge the arbitration . However, at the 

second preliminary meeting the Appellant 

withdrew his challenge and proceeded 

with the arbitration. At the end of the 

arbitration, the sole arbitrator published an 

award which the Appellant was unhappy 

with and proceeded to the Lagos High 

Court seeking to set aside the award on the 

following grounds: (a) the Notice of 

Arbitration was defective in that it was not 

compliant with the Arbitration Rules 

contained in the First Schedule to the 

Arbitration Act; (b) The appointing 

authority is a person unknown to law; and 

(c) Misconduct on the part of the arbitrator 

for using the letterhead of her law firm to 

communicate with the parties to the 

arbitration. The Lagos State High Court 

(per coram Adebiyi J.) dismissed the 

Appellant's application to set aside the 

award. 

THE DECISION AND ANALYSIS

The Appellant raised five issues for 

determination which were accepted by the 

Court of Appeal. The issues were (i) 

whether the conditions precedent to the 

initiation of the arbitration proceedings 

were fulfilled by the 1st Respondent taking 

into consideration the express provisions 

of Articles 3(3) of the First Schedule to the 

Arbitration and Conciliation Act Cap A18 

Laws of the Federation of Nigeria 2004; 

(ii) whether the lower court did not err 

which is discouraging. There is a 

discernible increase in applications to court 

challenging arbitral awards on the grounds 

of error of law on the face of the record 

and misconduct. It is also evident that 

these applications to set aside awards are 

no more than “appeals” against such 

awards under a different guise. Thankfully, 

the appellate courts have so far resisted the 

temptation to engage in a wholesale review 

of arbitral awards bearing in mind the 

extremely limited scope of intervention 

that courts can statutorily exercise under 
4the Arbitration and Conciliation Act 1990 . 

The decision is Imoukhuede's case appears 

to have opened new vistas for challenging 

the validity of arbitral awards that were not 

contemplated by the lawmakers in the 

Arbitration Act. It also runs counter to the 

principles of substantial justice which, if 

allowed to take root, will threaten 

President, Lagos Court of Arbitration 

Letters of 

Administration is 

granted when an 

application is 

made by someone 

who is entitled 

either personally 

or through a legal 

practitioner to the 

Probate registrar.

when it held that the agreement to refer to 

arbitration is valid in law; (iii) whether the 

Respondent's failure to notify or inform 

the Appellant as to appointment / 

recommendation of the 2nd Respondent as 

arbitrator vitiates the said appointment of 

the 2nd Respondent; (iv) whether the 2nd 

Respondent was ever appointed as an 

arbitrator; and (v) whether the arbitrator 

misconducted herself in respect of the 

arbitration proceedings.

(A) DEFECTIVE NOTICE OF 

ARBITRATION  
The thrust of the first issue was that the 

Notice of Arbitration (which was likened 

to a notice to quit in recovery of premises) 

was not in compliance with the provisions 

of Article 3(3) of the Arbitration Rules 

contained in the First Schedule of the 

Arbitration Act as it did not contain a 

general nature of the claim and an 

indication of the amount involved, if any 

and the relief or remedy sought. The lower 

court found that the Notice was in 

conformity with the provisions of the 

Arbitration Act. On this point, Tukur JCA 

stated thus at the Court of Appeal:

“Now adverting my mind to the contents 

of Exhibit 2 vis a vis the clear and 

mandatory provisions of article 3(3) of the 

first schedule to the Act, I find myself 

unable to agree with the learned trial judge 

that Exhibit 2 complied with the 

mandatory provisions of article 3(3). I do 

not find anything in Exhibit 2 which 

indicates the general nature of the claim 

and an indication of the amount involved. 

The relief or remedy sought was also not 

captured in the said notice of arbitration. 

All the requirements enumerated under

Law Digest Winter 2019 Law Digest Winter 2019
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Rules, there was certainly substantial 

compliance. 

There are a number of legal principles that 

could have been deployed to prevent an 

injustice in this case. Unfortunately, the 

Court of Appeal did not consider the 

principle of estoppel by conduct and 

misapplied the Supreme Court decision in 

Kano State Urban Development Board v 

Fanz Construction Limited on waiver. 

These principles, as we shall see, are 

evidently apt on the factual matrix of this 

case. The principles of waiver have been 

clearly articulated by the appellate courts 
10in several cases . In Auto Import Export v. 

J.A.A. Adebayo (Receiver/Manager, 

Continental Motors & Engineering Co. 
11Ltd) & Ors  the Supreme Court held that 

the concept of waiver must be one that 

presupposes that the person who is to 

enjoy a benefit, or who has the choice of 

two benefits is fully aware of his right to 

the benefit or benefits, but either neglects 

to exercise his right to the benefit, or 

where he has a choice of two, he decides 

to take one but not both. 

If therefore, having full knowledge of the 

rights, interests, profits or benefits 

conferred upon or accruing to him by and 

under the law, he intentionally decides to 

give up all or some of them, he cannot be 

heard to complain afterwards that he has 

not been permitted the exercise of his 

right. To establish waiver it must be shown 

that some step has been taken. Waiver may 

also be inferred or implied from a conduct 

that is inconsistent with the continuance of 

a right on minimum or slight evidence. It 

is not difficult to establish these elements 

on the facts in Imoukhuede's case.

However, on the issue of waiver Tukur 

JCA held thus:

“On the issue of waiver raised by the 1st 

Respondent the decision of the Supreme 

Court in Kano State Urban Development 

Board v Fanz Construction Ltd 1990 6 SC 

page 103 has in my view settled the 

question. The apex court held thus:

'It is true it was decided as far back as the 

case of HAMLYN V BATTELING 1880 6 

QBD 63 that a party who protests that the 

arbitrator is acting either without authority 

or beyond the scope of the agreement or 

reference but nevertheless attends the 

reference does not thereby waive his 

protest.'”

With the utmost respect, this portion of the 

judgment of the Supreme Court did not 

fully state the view of the apex court on 

the matter. Indeed, the Supreme Court 

expressed a contrary view. 

It is clear from the above that the Court of 

Appeal did not give any consideration to 

the latter part of Agbaje JSC's comment, 

which clearly confirms the relevance and 

applicability of the waiver argument in the 

context of failure to raise any legal 

objections before the arbitral reference is 

concluded. No doubt the Supreme Court 

preferred the later English authority of 

Macaura v Northern Assurance Co. Ltd to 

the earlier, and in our view doubtful, 

authority in Hamlyn v Batteling.

The position taken by the Supreme Court 

above is consistent with the position in 

other countries. National courts have 

developed a tendency not to entertain 

grounds for challenge if they could have 

been raised during the arbitral proceedings 
12and have not been . 

(B) APPOINTING AUTHORITY 

UNKNOWN TO LAW

The arbitration agreement provided for 

the appointment of a sole arbitrator “by 

the President of the Chartered Institute of 

Arbitrators – London Nigeria Chapter”. 

In reality there is no organization so 

called. The correct description of the 

organization is the Chartered Institute of 

Arbitrators UK (Nigeria Branch) and the 

head of the body is normally referred to 

as Chairman and not President. The 

argument of the Appellant was that since 

there was no body or organization known 

as The Chartered Institute of Arbitration 

(London) Nigeria Chapter, there couldn't 

be a referral for arbitration by a non-

existent body. Accordingly, the clause is 

unenforceable and the appointment or 

recommendation is of no effect. On the 

other hand the 1st Respondent argued 

that where there exists a contract 

regulating any arrangement between the 

parties the main duty of the court is to 

interpret that contract to give effect to the 

words of the parties as expressed in the 

contract document. It was further 

submitted that since the arbitration clause 

states that the appointment of a sole 

arbitrator shall be by the president of the 

chartered institute of arbitrators London 

Nigeria Chapter then it is the wish and 

intention of the parties that in the event of 

any dispute the head of the Nigerian 

Nos. A-G in article 3(3) of the first 

schedule to the Act must co-exist before 

the notice of arbitration can be valid in 

the eyes of the law. This court has held 

that the real intention of the legislature 

where the word 'shall' is used in the 

articles was to make those provisions 

mandatory.”

It is immediately evident that the Court of 

Appeal applied a strict interpretation to 

the word “shall” in Article 3(3) of the 

Arbitration Rules without a consideration 

of the possibility that the word “shall” in 

statutes or Rules of court is not in all 

cases exclusively construed as mandatory. 

The Court of Appeal also failed to 

consider the question whether there was 

substantial compliance with the 

provisions of the Rules and the 1st 

Respondent's relevant submissions on 

waiver. On the important argument of 

waiver the Court summarily, but wrongly 

in our humble view, relied on the decision 

in Kano State Urban Development Board v 
6Fanz Construction Limited .

 
The argument of the Appellant, which was 

regrettably sustained by the Court of 

Appeal, in this case had legal technicality 

written all over it. In recent times, the 

mantra emanating from the courts is one of 

substance over form. The focus of courts 

should be substantial justice and not legal 

technicality. The words of Achike JCA (as 
7he then was) in Anatogu v Anatogu  is 

instructive in this regard. 
Oputa JSC also pointedly stated in Aliu 

8Bello v Attorney General of Oyo State  that 

“the picture of the law and its technical 

rules triumphant and justice prostrate may 

no doubt have its admirers. But the spirit 

of justice does not reside in forms and 

formalities nor in technicalities, nor is the 

triumph of the administration of justice to 

be found in successfully picking one's way 
9between the pitfalls of technicality .”

 
It is submitted, with respect, that the 

decision in Imoukhuede's case has led to 

injustice on the facts. The injustice stems 

largely from the fact that following the 

issuance of the alleged defective Notice of 

Dispute, the Appellant and the 1st 

Respondent went through a process of 

preliminary meetings in respect of the 

conduct of the arbitral process, filed 

respective pleadings in accordance with 

the Arbitration Rules in the First Schedule 

of the Arbitration Act, paid the arbitrator's 

fees and an Award was eventually 

published by the arbitrator. At no point 

during this process was any objection 

formally made (the initial objection having 

been withdrawn) by the Appellant to a 

process that is intended as an alternative to 

litigation and must of essence be shorn of 

legal technicalities. Without doubt, even 

though there was not exact compliance 

with the provisions of the Arbitration 

Law Digest Winter 2019 Law Digest Winter 2019



not the case. The Court of Appeal ought to 

have proceeded from the premise, as the 

High Court did, of asking the question 

whether the parties intended the Chartered 

Institute of Arbitrators UK Nigerian 

Branch as the appointing authority. 

(C) USING THE LETTERHEAD OF 

THE SOLE ARBITRATOR'S FIRM AS 

A BASIS OF MISCONDUCT 

The Appellant argued that the 2nd 

Respondent grossly misconducted herself 

when fully aware that she was never 

appointed but merely recommended vide 

letter dated 17th August 2005 falsely stated 

in her letters dated 9th January 2006, 19th 

January 2006, 25th January 2006 and in 

the final award that she had been so 

appointed. It was further submitted that 

while the person recommended as a 

suitable arbitrator was the 2nd Respondent, 

the law firm of Sola Ajijola & Co. who 

were neither recommended or appointed 

took over the arbitration proceedings as 

evidenced from the 2nd Respondent's 

letters during the course of the arbitral 

proceedings. Accordingly there was 

misconduct by the 2nd Respondent in 

delegating her authority by writing letters 

signed under her hand with the letterhead 

of her law firm. The 1st Respondent 

contended, in response, that none of the 

facts upon which the allegation of 

misconduct was based constitute 

misconduct as expounded by the Supreme 

Court in Kano State Urban Development 

v Fanz Construction Ltd.

On this point, the Court of Appeal held 

that the decision in Triana Ltd v Universal 
13Trust Bank Plc  which relied on the 

Supreme Court decision in Taylor 

Woodrow of Nigeria Limited v 
14Suddeutsche Etna-Werk GmbH  is good 

law to the effect that where an arbitrator 

delegates any part of his or her authority 

whether to a stranger or to one of the 

parties or even to a co-arbitrator then he 

or she has misconducted himself or 

herself and the award is liable to be set 

aside. Tukur JCA then concluded thus:

“In the instant case the letter which 

purportedly appointed the 2nd 

Respondent at page 26 of the record gave 

her names and other details as Mrs Shola 

Adegbonmire of 191 Igbosere road Lagos 

with the following telephone Numbers: 

0802-313-5354, 01-721-8153. In the letter 

addressed to Messrs Alegeh & Co dated 

9th January 2006 informing the firm of 

her appointment the letterhead bears 

Olusola O. Adegbonmire of the same 

address i.e. 191 Igbosere Road Lagos. The 

same obtains with regard to the letter 

dated 14th January 2006 at page 23 of the 

record of appeal. However in the letter 

dated 7th May 2006 addressed to Messrs 

Alegeh & Co the 2nd respondent signed 

the letter adjourning the arbitral 

proceedings to 24th May 2006 by 10am 

on behalf of the law firm of Sola Ajijola & 

Co Barristers, Solicitors and notaries 

Public. Now the law firm of Sola Ajijola 

& Co is from a perusal of the processes a 

total stranger to the arbitral proceedings 

as it is a separate legal personality and 

distinct from the 2nd Respondent. As I 

mentioned earlier the letter adjourning the 

arbitral proceedings though signed by the 

2nd Respondent but was done so for Sola 

Ajijola & Co thus making Sola Ajijola & 

Co the author of the said letter. The 

www.nglawdigest.comwww.nglawdigest.com Law Digest Winter 2019 Law Digest Winter 2019
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necessary implication of this is that there 

was a delegation of authority by the 2nd 

respondent to the law firm of Sola Ajijola 

& Co and which act constitutes 

misconduct in full view of the decision in 
15TRIANA LTD V UTB PLC (SUPRA) .”

The decision on this point requires some 

comment. Misconduct is one of the 

statutorily recognized bases of challenging 
16arbitral awards under the Arbitration Act . 

As a starting point the Arbitration Act does 

not define or specify the meaning of the 

term and as such the categories of 

misconduct are not closed. It is said that 

the expression is of wide import and it is 

difficult to give an exhaustive definition of 

what may amount to misconduct on the 
17part of an arbitrator . The courts have 

evolved the instances of misconduct in the 

context of arbitration. The expression 

“misconduct” includes on the one hand 

that which is misconduct by any standard, 

such as being bribed or corrupted, and on 

the other hand mere “technical” 

misconduct, such as a mere mistake as to 

the scope of the authority conferred by the 

agreement of reference. This does not 

mean that
every irregularity of procedure amounts to 

18misconduct . It goes beyond the personal 

character of the arbitrator, but also 

includes mishandling of the arbitration as 

is likely to lead to a substantial miscarriage 
19of justice . 

The Supreme Court in Kano State Urban 

Development Board v Fanz Construction 
20Ltd  made the most authoritative 

statement of the law on this point along the 

lines stated in Halsbury's Laws of England. 

One recognized instance of misconduct at 

common law is where the arbitrator 

delegates any part of his authority, whether 

to a stranger, or to one of the parties, or 

even to a co-arbitrator. However, this is not 

an absolute rule and it is recognized at 

common law that an arbitrator may 
21delegate a purely ministerial duty . This 

general rule, which admits of certain 

exceptions, has its origins in the general 

principles of Agency law. This is 

commonly described by the latin maxim 

delegatus non potest delegare. More 

importantly, it is recognized that writing of 

letters, serving of notices or performance 

of purely ministerial acts can be 
22delegated .

The position taken by Tukur JCA is 

doubtful for a number of reasons. First, 

assuming without conceding that the 2nd 

Respondent was only recommended and 

not appointed it is clear that there was no
objection on the part of the Appellant to 

the conduct of the arbitral proceedings by 

the “recommended” arbitrator. The words 

of Oredola JCA in Triana v Universal Trust 

Bank PLC is a useful analogue here. His 

Lordship stated that “In the instant case, if 

the appellant is allowed to discredit, 

disown and disqualify an Arbitrator 

appointed by it on the basis of a spurious 

and unproven allegation of misconduct and 

thereby succeed in getting the arbitral 

award set aside, it will be tantamount to 

drawing back the hands of the clock and 

unjustifiably allowing the appellant have 
23an undeserving second bite of cherry .” By 

the same token, the Appellant who was of 

the opinion, albeit wrong, that the 

arbitrator was only recommended and not 

formally appointed but proceeded with the 

arbitration to its logical conclusion should 

be estopped after an unfavourable award 

from seeking to set aside the award on the 

basis of an improper appointment or 

misconduct. This is an unjustifiable and 

undeserving second bite of the cherry.

Second, assuming without conceding that 

there was in fact a delegation of authority 

by the 2nd Respondent to the firm of Sola 

Ajijola & Co. (of which she was a part), 

the writing of the letters of adjournment 

of proceedings was purely ministerial and 

therefore permissible. The argument is 

even stronger because it was the 2nd 

Respondent herself that signed the letter 

and not anybody else in the firm of Sola 

Ajijola & Co. Third, the entire arbitral 

proceedings were conducted by the 2nd 

Respondent herself and the final award 

was signed under her hand. There was no 

evidence that she delegated any 

adjudicatory functions as arbitrator to a 

third party. Fourth, and perhaps most 

importantly, the cases of Taylor Woodrow
and Triana were wrongly applied in this 

case. While the broad guiding principles 

of setting aside awards on the basis of 

misconduct were rightly stated in those 

cases, the facts and circumstances in both 

cases were different from Imoukhuede's 

case. In none of the cases was there an 

instance in which the arbitrator 

purportedly delegated any authority by 

instructing someone else to sign a letter 

or the award on his or her behalf or that 

the arbitrator wrote a letter under his or 

her hand under the letterhead of a law 

firm of which he or she is a member. 

Accordingly, those authorities cannot 

serve as a direct precedent in 

Imoukhuede's case.

branch of the Chartered Institute of 

arbitrators UK shall appoint the 

arbitrators.
 
In the High Court, Adebiyi J. made short 

shrift of the objection to the validity of 

the appointment by holding that the 

difference in the names of the two bodies 

that is Chairman of the Chartered 

Institute of Arbitrators UK Nigeria 

Branch and the President of the Chartered 

Institute of arbitrators London Nigeria 

Chapter is a mere matter of semantics 

which in no way takes away from the 

validity of the appointment. In the Court 

of Appeal, Tukur JCA, however took a 

different view and held that the lower 

court was wrong to have decided that the 

difference between chairman and 

president is a matter of title or that 

London is a city not a country and 

reference to the United Kingdom must be 

more correct. The legal premise driving 

the position of the Court of Appeal was 

the words used in the agreement are clear 

and do not admit of any ambiguity. With 

respect, the decision of the trial court on 

this point is to be preferred. The legal 

consequence of the Court of Appeal's 

decision is simply that the parties 

intended to refer to a non-existent entity 

as the appointing authority when this was 

11



www.nglawdigest.com Law Digest Winter 2019

12

 1. (2015) 1 CLRN 30.
 2. See Adewale A. Olawoyin, “Charting New Waters with Familiar Landmarks: The 

Changing Face of Arbitration Law and Practice in Nigeria” (2009) 26(3) Journal of 

International Arbitration 373, 375.
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Act Cap N97 Laws of the Federation of Nigeria 2010 (“LFN 2010”); Sections 7(3), 

32 and 33 of the National Industrial Court Act Cap N155 LFN 2010; Sections 7(6), 

17(6) and 28(1) of the Oil Pipelines Act Cap O7 LFN 2010; Sections 11, 42 and 
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2010;Sections 71(1)(d), 120(5)(b), 160(5) and 164 of the Nigerian Minerals & 

Mining Act Cap N167 LFN 2010; Section 2(c)(iv) of the Second Schedule to the 

National Information Technology Development Agency Act Cap N156 LFN 2010 and 

Section 22 of the Nigeria LNG (Fiscal Incentives, Guarantees and Assurances) Act 

Cap N87 LFN 2010. 
 4. Hereinafter referred to the Arbitration Act. See the recent Court of Appeal cases of 

Williams v Williams (2013) 3 CLRN 114; Celtel Nigeria BV v Econet Wireless Limited 

& 20 Ors (2014) 2 CLRN 63; Mutual Life and General Insurance Ltd v Iheme (2013) 
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8. (1986) 12 SC (Pt. I) 111 – 112.
9. See also Ezekiel Nneji v. Chief Nwankwuchukwu (1988) 3 NWLR (Pt. 81) 184, 206; 

State v Gwonto (1983) 1 SCNLR 142, 160; Sunday Adebayo v. Augustine Moore 
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10. See also Ezomo v Oyakhire (1985) 1 NWLR (Pt.2) 195; Ozde Distilleries Ltd v. 

Diamond Bank PLC. (2013) LPELR-20172 (CA).
11. (2005) 19 NWLR (Pt. 959) 44.
12. See also Triana Ltd v. Universal Trust Bank PLC (2009) 12 NWLR (Pt.1155) 313 

for similar sentiments by the Court of Appeal in the context of arbitrators appointed 

by the parties and estoppel from objecting to such appointment as invalidating the 

proceedings after the process of arbitration. See also Mauro Rubino-Sammartano, 

International Arbitration Law and Practice (2nd revised edn, 2001) 876-877 for a 

review of authorities from the US, France and Switzerland all to the effect that a 

party who has appeared before the arbitrator without raising any objection as to his 
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13. (2009) 12 NWLR (Pt.1155) 313.
14. (1993) 4 NWLR (Pt. 286) 127.
15. Supra note 1 at 48.
16. See section 30 of the Arbitration Act. 
17. See also Aye-Fenus Ent. Ltd v Saipem Nig. Ltd (2008) 1 CLRN 1.
18. See Halsbury's Laws of England (4th edn.) Para 622 at page 330.
 Ibid.
19. Fabian Ajogwu, Commercial Arbitration in Nigeria: Law & Practice (2009) 159.
20. Supra note 6.
21. Ibid Para 622 fn 37 at page 333.
22. See Allam & Co. Ltd v. Europa Poster Services Ltd [1968] All E.R. 826.
23. Supra note 22 at 340.

Conclusion

The Court of Appeal adopted a very 

legalistic approach to the three major 

issues before the court. Arbitration is a 

purely private process between parties 

and a recognized alternative to litigation. 

To allow legalism or legal technicalities 

to hold sway in arbitration is a recipe for 

disillusionment with the ADR process 

generally. A necessary corollary is that 

the dockets of the courts will continue to 

overflow at the brims, the pressure on 

judges will multiply and the quality of 

judgments will deteriorate. Until the 

Supreme Court adds its final word, if at 

all there is an appeal on the matter, the 

moral of this case is self evident to all 

arbitration practitioners especially legal 

practitioners involved in the drafting of 

arbitration clauses in agreements and 

notices of arbitration in the event of 

disputes. It is imperative that extreme 

care must be taken to ensure that the 

correct name of the default appointing 

authority is clearly set out in the 

agreement. It certainly does not bode 

well for arbitration practice if a party 

who has gone through a process of 

arbitration can after the award has been
published apply to set aside the award on 

the basis of legal technicalities that have 

no place in arbitration. This is a classic 

case in which legalism should never 

prevail over substantial justice. The 

institution of arbitration is worse off for 

this decision. 
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Mr. Olatunde Busari, SAN, FCIS, FCIArb,

EMERGENCY 
ARBITRATOR 
PROCEEDINGS UNDER 
THE NEW CIARB 
RULES
INTRODUCTION /EMERGENCE OF EMERGENCY ARBITRATORS
Emergency Arbitration is a recently introduced concept and is likely to remain a 

permanent part of Arbitration. Though the Emergency Arbitration Rules implemented in 

the Stockholm Chamber of Commerce (SCC) Rules, 2010 may be said to be the first 

instance of the modern form of Emergency Arbitration Rules, precursor Emergency 

Arbitration Rules existed, such as the International Chamber of Commerce (ICC) Pre-

Arbitral Referee procedure, as well as optional Emergency Arbitrator Provisions in the 

Rules of the American Arbitration Association. 

Since the inclusion of the Emergency Arbitrator provision in the SCC Rules 2010,  other 

arbitration institutions such as the London Court of International Arbitration 

(LCIA),Australian Centre for International Commercial Arbitration (ACICA), Hong 

Kong International Arbitration Centre (HKIAC), Singapore International Arbitration 

Centre(SIAC), International Centre for Dispute Resolution (ICDR), perhaps most 

prominently, the International Chamber of Commerce (ICC), the Kigali International 

Arbitration Centre (KIAC),and the recently, Chartered Institute of Arbitrators (CIARB) 

have followed suit, issuing similar Rules with a range of modifications.

Arbitration Centre (SIAC) has provided an 

overview of its experience with 50 (fifty) 

Emergency Arbitration applications as at 

2016. The International Centre for Dispute 

Resolution (ICDR) as of early 2018 

reported over 80(eighty) Emergency 

Arbitration applications. The Stockholm 

Chamber of Commerce (SCC) has seen a 

total of 27 (twenty-seven) applications for 

the appointment of an Emergency 

Arbitrator, with 16(sixteen) of those 
2received in 2016 alone . Similarly, the 

International Chamber of Commerce 

(ICC) published a report stating that by 

30th April 2018, 6 (six) years after the 

Emergency Arbitration Provisions were 

implemented, 80 (eighty) ICC 

Applications for Emergency Measures had 
3been filed . It has additionally been 

reported that the Kigali International 

Arbitration Centre (KIAC) received 1(one) 

Emergency Arbitrator application within 

its first 2 (two) years of operation. These 

reports vary in detail, with those of the 

SCC and ICC being the most 

comprehensive.
One striking difference between the SIAC 

Emergency Arbitration Provisions and 

those of other Arbitration centres is that 

the SIAC Rules just like the CIArb Rules 

2015 provides for the retrospective 

application of its Emergency Arbitration 

Provisions to agreements entered into 

before those provisions were implemented. 

This may explain why the SIAC has 

received so many applications for 

Emergency Arbitration. By contrast, other 

Rules, such as those of the HKIAC, ICC, 

provide for Emergency Arbitration if the 

Arbitration Agreement relied on was 

entered into after the Emergency 

Arbitration were included in those Rules; 

Emergency Arbitration has, therefore, not 

yet been available in many arbitrations.

WHEN TO USE EMERGENCY 

ARBITRATION PROCEEDINGS 

GENERALLY

Circumstances where it may be beneficial 

to use Emergency Arbitration Proceedings 

include:

Emergency Arbitrators provision came into 

being as a result of the growing need to 

resolve disputes with expediency in 

Arbitration. The purpose of Emergency 

Arbitration is to accommodate the needs of 

parties who are likely to suffer irreversible 

damage, hence, are desirous of having an 

interim relief. It is a procedural mechanism 

that allows the parties to an Arbitration 

Agreement to seek an interim measure 

without having recourse to local Courts or 

awaiting the formation of the Arbitral 

Tribunal.

FREQUENCY OF THE USE OF 

EMERGENCY ARBITRATION 
1PROVISIONS

In terms of actual use, a number of Arbitral 

institutions have recently published reports 

on the use of their Emergency Arbitration 

Provisions. The Singapore International 

Partner, Akinwunmi & Busari 

Legal Practitioners
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from seeking urgent interim or 

conservatory measures from a competent 

judicial authority at any time.

Content of an Application for 

Emergency Measures.

The application shall contain the 

following information:
1. the names of the parties, their legal 

counsel or representatives, their phone 

numbers, postal addresses, e-mail 

addresses, and fax numbers;
2. a copy of the parties' Arbitration 

Agreement;
3. a statement certifying that all other 

parties to the arbitration have been 

notified of the application or an 

explanation of the steps taken to notify 

such parties;
4. a description of the parties' dispute, 

including any currently known claims or 

counterclaims for relief and the amount 

or value thereof;
5. the applicant's position, if any, 

regarding the place of the Emergency 

proceedings, the language(s) of the 

proceedings and any procedural or 

substantive laws pertaining to the 

proceedings;
6. a full statement of the specific relief 

sought in the application;
7. a statement as to why the applicant's 

request for emergency relief cannot await 

the constitution of the arbitral tribunal;
8. a statement regarding why irreparable 

damage is likely to result if the measure is 

not ordered, and such harm substantially 

outweighs the harm that is likely to result 

to the party against whom the measure is 

directed if the measure is granted; and 

there is a reasonable possibility that the 

applicant will succeed on the merits of the 

claim.
9. The application may contain additional 

information or any other documents that 

may contribute to an efficient and fair 

consideration of the application.

The application for emergency measures 

submitted to the CIArb shall be 

accompanied by payment of a non-

refundable appointment fee.

Appointment of an Emergency 

Arbitrator under the CIArb Rules

The Rules provide that the Chartered 

Institute of Arbitrators shall endeavour to 

appoint an Emergency Arbitrator within 2 

(two) business days after the receipt of the 

application and the appointment fee. Upon 

the appointment of an Emergency 

Arbitrator, the applicant shall communicate 

with the other parties for the purpose of 

attempting to reach an agreement 

regarding the emergency application, and 

the parties shall jointly report to the 

emergency arbitrator the results of any 

such communications between or among 

the parties.

The Emergency Arbitrator has no further
power to act once the Arbitral Tribunal has 

been constituted and unless the parties 

urgent relief through Emergency 

Arbitration order/award will avoid a public 

Court hearing, and this is important where 

parties wish to preserve confidentiality.

b. Accelerated grant of relief – The fact 

that Emergency Arbitration Proceedings 

have strict deadlines for procedural steps 

to be followed ensures that a decision is 

reached within the shortest possible time. 

c. Reluctance of the Court to order an 

interim relief – The Courts are sometimes 

reluctant to assume the power of the 

Arbitral Tribunal and therefore restrict the 

instances in which they are willing to order 

interim relief. Emergency Arbitrators 

therefore have a greater degree of 

discretion in deciding whether to grant 

relief.

d. Specialist tribunal – Parties are entitled 

to choose their own Emergency Arbitrators 

to ensure that they have the expertise, 

objectiveness and experience to determine 

the matter. 

SITUATIONS WHEN EMERGENCY 

ARIBTARTOR PROCEEDINGS ARE 

INAPPROPRIATE 

Despite the increased adoption of 

Emergency Arbitrator Proceedings, it is 

inappropriate in the following 

circumstance;

a. Ex parte relief – Emergency Arbitration 

Proceedings will generally be unsuitable 

where relief is sought on an ex parte basis 

because it generally requires that the 

Claimant provides copies of the 

application to the other parties and the 

Tribunal. Generally, Emergency 

Arbitration Proceedings are generally 

awarded on an inter partes basis. 

b. Not binding on third parties – 

Emergency Arbitration Proceedings may 

be inappropriate where relief is sought 

against a third party because the 

Emergency Arbitrator may have no 

jurisdiction against the third party in 

question. In such circumstances, it will be 

necessary to apply to the Court to ensure 

the emergency relief binds those parties, 

for example where a bank holds funds 

which are subject to the dispute. 

EMERGENCY ARBITRATOR 

PROCEEDINGS UNDER THE CIARB 

RULES

The Chartered Institute of Arbitrators 

introduced the concept of Emergency 

Arbitrator Proceedings for the first time in 

its 2015 Rules. The said provision is an 

adaptation from the United Nations 

Commission on International Trade Law 

(UNCITRAL) Rules and modified only to 

have the CIArb as the appointing authority.

The Emergency Arbitrator Provisions 

incorporated in the CIArb Arbitration 

Rules apply automatically to arbitrations 

where the Arbitration Agreement was 

entered into on or after the 1st of 

December 2015, unless the parties 

expressly specify in their Arbitration 

Agreement that the Emergency Arbitrator 

Rules shall not apply. Also, the Emergency 

Arbitrator Provisions will also apply to 

Arbitration Agreements entered into before 

the 1st day of December 2015 if the parties 

expressly “opt in”.

The conditions precedent for evoking the 

Emergency Arbitrator Provisions under the 

CIArb Rules can be summarised as 

follows;
1. There must be a circumstance of 

extraordinary urgency
2. It must be prior to the constitution of an 

Arbitral Tribunal
3. It must be after a notice of arbitration 

has been received by the Respondent
4. An application must be made to the 

CIArb and to all other parties seeking the 

appointment of an Emergency Arbitrator 

pending the constitution of the Arbitral 

Tribunal.

Types of orders that may be made 

during an emergency arbitrator 

proceeding

An application for the appointment of an 

Emergency Arbitrator may seek orders, 

including, but not limited to:

1. Maintain or restore the status quo 

pending the determination of the dispute;
2. Take action that would prevent, or 

refrain from taking action that is likely to 

cause current or imminent harm or 

prejudice to the arbitral process itself.
3.Provide a means of preserving assets out 

of which a subsequent award may be 

satisfied; or
4.Preserve evidence that may be relevant 

and material to the resolution of the 

dispute.

Emergency Arbitrator proceedings under 

the CIArb Rules do not preclude a party 
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means as he deems.

Emergency orders and awards

The Emergency Arbitrator has a duty to 

decide the issues raised in the application 

not later than 15 (fifteen) days following 

the appointment, taking due care to ensure 

that all parties are afforded notice and a 

reasonable opportunity to be heard. The 

deadline may however be extended only in 

exceptional circumstances or by the 

written agreement of all parties to the 

emergency proceedings. 

The Emergency Arbitrator's written order 

or award should include all of the 

following:
a) the date on which it was issued and the 

place of the emergency proceedings;
b) the basis for the Emergency Arbitrator's 

jurisdiction;
c) the reasons for the decision; and
d) the allocation among the parties of the 

responsibility for the costs associated with 

the application for emergency relief and 

the emergency proceedings, subject to the 

authority of the Arbitral Tribunal to make a 

final determination and apportionment of 

such costs.

Expiration of an Arbitral Award

Any order or award issued by the 

Emergency Arbitrator, including an 

award of costs, may be modified or 

confirmed by the Arbitral Tribunal, and, 

in the absence of such a modification or 

confirmation, shall automatically expire 

and no longer be in effect 15 (fifteen) 

days following the constitution of the 

arbitral tribunal. 

The order or award by an Emergency 

Arbitrator also shall immediately expire:
a) if the CIArb accepts a challenge to the 

Emergency Arbitrator or the parties agree 

to such a challenge;
b) if the order or award is amended or 

revoked by the Emergency Arbitrator 

prior to the formation of the arbitral 

tribunal;
c) if the claimant withdraws its Notice of 

Arbitration without the agreement of the 

remaining parties prior to the formation 

of the arbitral tribunal;
d) upon the issuance of a final award by 

the Arbitral Tribunal, unless the Arbitral 

Tribunal decides otherwise; or
e) if the Arbitral Tribunal has not been 

constituted within 120 days from the date 

of the emergency order or award.

 CONCLUSION

Certainly, the availability of emergency 

relief in the CIArb Rules 2015 is a 

welcome idea and indeed an effective 

alternative to parties who are seeking 

interim relief, who may be cautious to 

seek redress from Courts, as well as those 

seeking to cut costs and save time. The 

CIArb's Emergency Arbitrator Provisions 

provide parties with a swift and efficient 

means to obtain immediate and 

enforceable relief within the neutral, 

confidential, and cost-effective arbitration 

environment.
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otherwise agree, the Emergency Arbitrator 

shall not serve as a member of the Arbitral 

Tribunal.

Challenges to and replacement of 

Emergency Arbitrators

The Provisions of the CIArb Rules 

regarding impartiality and independence 

apply to Emergency Arbitrators. The 

prospective Emergency Arbitrator shall 

provide the parties with all required 

disclosures within 1 (one) day after the 

date of the appointment and within 1(one) 

business day of receipt of the Emergency 

Arbitrator's disclosures and a statement of 

impartiality and independence, any party 

may challenge the arbitrator's appointment. 
The CIArb will thereafter decide and 

resolve any such challenge within 2 (two) 

business days thereafter. 

Powers of an Emergency Arbitrator

An Emergency Arbitrator under the CIArb 

Rules will have the following powers;

1. An authority to decide issues relating to 

jurisdictional challenges, including issues 

regarding the arbitrability of the parties' 

dispute as well as the meaning and intent 

of the parties' Arbitration Agreement.
2. An authority to determine the place and 

language(s) of the emergency proceedings 

in the absence of a clear and complete 

agreement between the parties regarding 

the place and language(s) of the 

emergency proceedings. 

The exercise of the powers of the 

Emergency Arbitrator in respect of the 

above will not prejudice the Arbitral 

Tribunal's authority to subsequently 

determine those issues.

The emergency proceedings

1. The Emergency Arbitrator should within 

two days of being appointed, establish a 

schedule for the conduct of the emergency 

proceedings.
2. The Emergency Arbitrator may conduct 

the emergency proceedings through 

telephone conversations, e-mails and other 

Institution  Opt Out  Time Limit for Application  Appointment Speed  Time to Render Award  Powers of Emergency 
Arbitrator  

Access to Court  

INTERNATIONA
L 
CHAMBER OF 
COMMERCE 
(ICC) 

Yes Application may be made  
irrespective of whether  
applicant has filed Request  
for Arbitration. However,  
EA proceedings will be  
terminated after 10 days if  
application not followed by  
Request for Arbitration.  
Application must be made  
prior to the file being  
transmitted to the tribunal.  
 

EA is appointed in “as 
short a time as 
possible” normally  
within two days.  
 
  
  

EA’s order is to be 
issued no t later than  
15 days from t ransmission 
of file.  

EA determines admissibility 
and jurisdiction.  EA  
may conduct  
Proceedings in the manner he 
deems appropriate.    

May seek measures from court 
prior to applying for  emergency 
relief and  thereafter inappropriate  
circumstan ces only.  

SINGAPORE 
INTERNATIONA
L 
ARBITRATION 
CENTER (SIAC)  

Yes Application must be made  
concurrent with or following  
the filing of the Notice of  
Arbitration.  
Application must be made  
prior to the constitution of  
the tribunal.  

EA appointed  within 
one day of receipt of 
the application and 
required fee.  
 

EA award must be made 
within 14 days from the 
date of the EA’s 
appointment  

EA has same to  issue any 
interim relief he deems 
necessary, but must be 
approved by the Registrar as 
to form   
  

Prior to the  constitution of the  
Tribunal but only in  exceptional  
circumstances  thereafter.  
 

HONG KONG 
INTERNATIONA
L ARBITRATION 
CENTRE (HKIAC)  

No provision for 
opt out, 
however upon 
agreement by 
parties, it can 
apply 
retroactively to 
contracts 
entered into 
before the rules 
became 
effective  

Application must be made  
concurrent with or following  
the filing of the Notice of  
Arbitration.  
Application must be made  
prior to the constitution of  
the tribunal.  

EA should be 
appointed within 2 
days of receipt of the 
application and 
application deposit  

EA Order must be made 
within 15days from the 
date which the file was 
transmitted to the EA  

EA  may conduct  
Proceedings in the ma nner he 
deems appropriate.  

At any time  

STOCKHOLM 
CHAMBER OF 
COMMERCE 
(SCC) 

Yes, and also 
applies 
retroactively to 
contracts 
entered into 
before the rules 
became 
effective  

Application may be made  
any time before “the case  
has been referred to an  
Arbitral T ribunal”.  

EA appointed  within 
24 hours of 
receipt of application.  
 

EA order must be  
issued no later than  
five days from  
referral to EA.  

Any relief deemed necessary.  
EA has all the  powers of the  
tribunal to issue  interim relief.
   

At any time.  

 
INTERNATIONA
L CENTER FOR  
DISPUTE 
RESOLUTION(IC
DR) 

 
Yes 

 
Application must be made  
prior to the constitution of the 
tribunal.  

 
EA appointed in one  
Business day.  
EA schedule as soon  
as possible or within  
two business days of  
appointment  

 
No provision.  

 
Power to issue any  relief 
deemed a ppropriate.  Vested 
with all powers of the 
tribunal. Power ceases after 
tribunal is constituted.  
   

 

At any time.  

LONDON COURT 
OF 
INTERNATIONA
L ARBITRATION 
(LCIA)  

Yes, and upon a 
written 
agreement by 
parties applies 
retroactivel y to 
contracts 
entered into 
before the rules 
became 
effective  
 

Application must be made  
prior to the constitution of the 
tribunal.  

EA should be 
appointed within 3 
days of receipt of the 
application  

Not later than 14 days 
following the EA’s 
appointment  

EA  may conduct  
Proceedings in the manner he 
deems appropriate.  

Prior to the constitution of the 
tribunal and upon written 
communication to the EA, 
registrar and other party during 
the EA Proceedings  

CHARTERED 
INSTITUTE OF 
ARBITRATORS 
(CIARB)  

Yes, and upon a 
written 
agreement by 
parties applies 
retroactively to 
contracts 
entered into 
before the rules 
became 
effective  

Application must be made  
prior to the constitution of  
the tribunal  

EA should be 
appointed not later 
than 2 business days 
following receipt of 
application and 
appointment fees  

Not later than 15 days 
following the EA’s 
appointment.  

EA determines admissibility 
and  jurisdiction. EA  
may conduct  Proceedings in 
the manner he deems 
appropriate.  Power ceases 
after tribunal is constituted.  

At any time  

 

Comparative Analysis of Emergency Arbitrators (EA) Provision under the CIARB Rules and in other Rules

1.http://globalarbitrationnews.com/use

-emergency-arbitration-provisions/
2.SCC PRACTICE NOTE; Emergency 

Arbitrator Decisions Rendered 2015-

2016
3.https://iccwbo.org/publication/emerg

ency-arbitrator-proceedings-icc-

arbitration-and-adr-commission-

report/



he Law Crest LLP was established in 1997 as a Tlegal consulting firm with a bias for Corporate 

Commercial Law, Foreign Investment and Banking 

& Finance. The firm has since expanded its activities to 

include Construction & Real Estate, Energy & Natural 

Resources, Regulatory, Compliance & Anti-trust Advisory 

Services, Information & Communication Technology, 

Mergers & Acquisitions, Insolvency, Admiralty & Shipping, 

Immigration, Labour & Employment, Alternative Dispute 

Resolution, Intellectual Property, Advocacy and other 

services.

Mergers & Acquisition Transactions:

The Law Crest LLP (“TLC”, “we”, “us”) recently acted as 

the Nigerian Counsel to Savannah Petroleum Plc, (“SAVP”) 

(an English Oil and Gas company listed in the AIM market 

of the London Stock Exchange) in connection with its 

multi-million dollar cross-border direct and indirect 

acquisitions of certain subsidiaries of Seven Energy 

International Limited (the Seven Energy Group) and the 

general business restructuring of the Seven Energy Group. 

As part of our role as solicitors to SAVP, we negotiated and 

prepared the relevant documentation and proffered legal 

advice on the interpretation and application of Nigerian law 

cutting across various aspects of law and complex legal 

issues in oil and gas, corporate governance, mergers, 

acquisitions and corporate restructuring. We also provided 

legal advice on employment and labour law matters, with 

particular reference to the treatment of employees and 

employment relations in heavily regulated industries, such 

as the oil and gas sector, the real estate sector and the 

banking sector e.t.c.  We had during the transaction, 

spearheaded the structuring and execution of the direct and 

indirect acquisitions of the relevant subsidiaries of the 

Seven Energy Group which required the approval and 

consent of both the Securities and Exchange Commission 

and the Federal Competitionand Consumer Protection 

Commission respectively. 

We also provided advisory support to both parties with 

respect to the arrangement of the transaction vis-à-vis the 

taxation regime in Nigeria with a view to ensuring 

compliance and workability. Closely related to this, was our 

active participation in an advisory capacity on the practice 

and procedure of creation of securities under Nigerian law. 

In this instance, we advised on the practicality and 

commerciality of assets sought to be used as securities 

under the various financing rounds from a Nigerian law and 

economic perspective. 

Our work also involved carrying out extensive due 

diligence over the assets and businesses of the Seven 

Energy Group all over Nigeria, during the pre-acquisition 

and acquisition stages of the transaction and we are still 

actively involved in carrying out and have issued several 

investigative opinions on the acquired and restructured 

Seven Energy Group in connection with the re-admission of 

the enlarged share capital of SAVP to trading on AIM. 
We are happy to have advised SAVP on the successful 

completion of this hydra-headed transaction, particularly as 

it proves to be a milestone for business rescue of companies 

in the Nigerian oil and gas sector.  
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OLUMIDE AKPATA

You are one of the few legal practitioners 

in Nigeria with penchant for 

transformation of law practice and the 

manner of rendering professional 

services to ensure global competitiveness 

of Nigerian players.  You seem to see the 

'future' that a lot other practitioners can't 

yet anticipate, why?

It's important to state from the outset that I 

do not claim to be the only legal 

practitioner in Nigeria or indeed only “one 

of the few” who desire a paradigm shift in 

the way law is practiced in our clime. 

There are several lawyers with whom I 

share this common desire. I admit, 

however, that a majority of our colleagues 

in Nigeria is still used to the old system of 

law practice bequeathed to us by the early 

generation of Nigerian lawyers.

As for the reasons for desiring 

transformation of legal practice sooner 

rather than later, you have rightly touched 

on the fact that we must aspire to global 

competitiveness, because if we do not, the 

legal profession in Nigeria will atrophy 

and die while the rest of the society will 

move on. Just check out the frequency 

with which international law firms play in 

the Nigerian market now, our own 

shortage of capacity to even tap into the 

emerging areas of our economy, and the 

poor earning power of the majority of our 

colleagues. These give us great cause for 

concern.

Lawyering in the 21st century is 

becoming very sophisticated. Do you 

think the legal market in Nigeria is 

prepared for globalisation?

I have to be honest, the answer to your 

question is “No”. The legal market in 

Nigeria, as it is at this moment, is not 

prepared for globalisation. But the good 

news is that this can still be changed with 

the right policies. Nigerian lawyers can 

certainly meet the desires of a highly 

sophisticated clientele if they improve on 

their capacity and are enabled by a more 

efficient, reliable and effective legislative 

support and judicial system.

Gone are the days when the legal 

profession was considered esoteric by 

timid clients and when lawyers were 

viewed with an air of mystique. Today, 

most clients, especially players in 

corporate Nigeria, are sophisticated – they 

already have an idea of what exactly they 

require or demand from us, and where and 

when we are deficient, they know.

It is for this and other reasons that for the 

last decade, some of us have been 

advocating for significant improvement in 

the quality and standard of the legal 

services that we render to our 21st century 

clients. There is a famed saying in law that 

you cannot give what you don't have. We 

need a substantial overhaul of the 

education that our law students receive 

both at the Nigerian Law School and, very 

importantly too, at the various universities. 

As I have said countless times, I cannot 

comprehend how law students in 2020 are 

receiving the same education that I 

received over 30years ago. Meanwhile 

their counterparts in developed as well as 

developing economies are being taught 

courses and modules that reflect the 

current economic realities.

I am of the view that, sad as it may sound, 

if we continue at this rate, the term 

"Nigerian-trained lawyer" may come to 

connote limitations. We must therefore go 

beyond wishes and prayers and actually do 

something about it. Thankfully, the 

Nigerian Bar Association (NBA) is well 

placed to tackle these problems. The 

Director General and all the lecturers of 

the Nigerian Law School are lawyers. The 

Chairman of the Council of Legal 

Education is also a lawyer. It is up to the 

NBA, therefore, to partner with these 

distinguished members to effect a 

transformational change to the legal 

training that prospective lawyers in 

Nigeria receive. Similarly, we must stop 

paying lip service to the mandatory 

continuing legal education for already 

qualified lawyers. It is the minimum 

required of the Nigerian Bar Association.

What are the biggest trends in the global 

legal market today and how can Nigerian 

lawyers benefit from them?

Globally, there is more and more emphasis 

on specialization. The decline of general 

practice is arguably at an all-time high. 

And we are fortunate somewhat that 

Nigeria is still an emerging economy, 

which means that Nigerian lawyer can 

groom and shape their practices to 

specialize in and develop these emerging 

areas.

Further, the most competent law firms in 

the world are partnerships, for obvious 

reasons. Partnerships enable lawyers to 

pool resources and competencies to meet 

the typically multi-faceted nature of 

modern transactions and disputes. A lot 

can be achieved through partnerships than 

sole proprietorship. Nigerian lawyers can 

certainly benefit from the synergies that 

partnerships give.

Finally, the global legal market, like all 

other aspects of life, is increasingly driven 

by technology. Nigerian lawyers cannot 

afford to be left behind. It is disappointing 

that many lawyers do not have such basic 

information technology tool as work 

emails, let alone more sophisticated 

research and firm management software. 

Yet, emails are the most common mode of 

communication in the business world

Repositioning the Nigerian Bar 
for Global Relevance
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Lawyer in the News

lumide Akpata is a Senior Partner 

Oand the Head of the Corporate and 

Commercial Practice Group at 

Templars - one of the leading commercial 

law firms in Nigeria.

Olumide began his professional career at 

the law firm of Dr. Mudiaga Odje (SAN) & 

Co. from where he proceeded to join the 

then newly established Templars in 1996.

With almost three decades of experience in 

advising Nigerian and international clients 

on various aspects of Nigerian Corporate 

a n d  C o m m e r c i a l  L a w,  O l u m i d e ' s 

experience spans several core areas of 

commercial law and practice including 

mergers and acquisitions, corporate 

restructuring, employment, immigration, 

corporate governance and regulatory 

compliance amongst others. He has been 

recognised as a leading lawyer by several 

global legal directories including IFLR 

1000, Legal 500 and Chambers Global.

Mr. Akpata, who is an active member of the 

Nigerian Bar Association (NBA), is the 

immediate past Chairman of the NBA 

Section on Business Law and he has been a 

member of the NBA National Executive 

Committee (NEC) since 2014.

At the NBA, he has championed capacity 

building and the development of business 

law and policy in Nigeria via several 

i n n o v a t i v e  i n i t i a t i v e s  i n c l u d i n g 

scholarships and several  extensive 

Continuous Legal Education (CLE) 

seminars for young lawyers. He is also very 

actively involved with International Bar 

Association (IBA) where he has served as 

the Vice-Chairman of the IBA's Africa 

Regional Forum as well as member of the 

IBA Council.

Mr. Akpata is a member of the Board of 

Directors of a number of companies and he 

was recently nominated, alongside other 

leaders of the Nigerian business community, 

as a pioneer member of the Steering Group 

o f  t h e  U n i t e d  N a t i o n s  N i g e r i a n 

Humanitarian Fund – Private Sector 

Initiative. He is also the recipient of several 

awards, including most recently, the 2019 

Business Law Icon of the Year Award by the 

ESQ Nigerian Legal Awards.

He obtained his Bachelor of Laws Degree 

from the University of Benin and was called 

to the Nigerian Bar In December 1993.
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today. This needs to change. The biggest 

clients go to responsive, reliable lawyers 

that can attend to their needs in an efficient 

and effective manner. Progressively 

investing in technology, together with 

specialization, will improve the visibility 

of most Nigerian lawyers, in addition to 

helping them stay abreast of developments 

in the global legal market.

In your opinion, how progressive is the 

legal profession in Nigeria, and what 

factors could stimulate or hinder its 

development?

Again, my answer to this question is that 

there is still a lot of room for 

improvement.

I am certain every adult Nigerian must 

have heard at least a dozen times that 

Nigeria is the giant of Africa. Now, our 

profession must also strive to set a high 

standard of legal services in sub-Saharan 

Africa at least. I am not sure that even the 

most optimistic of us will claim that we, 

generally, are there yet.

The Nigerian lawyer is punching way 

below his weight and foreign lawyers are 

already taking our jobs. What hinders us 

(and thus what we must fix to change the 

narrative) are many. First, our systems of 

legal education and continuing 

professional education are dated and 

below par respectively. We must improve 

on them so that we can improve 

significantly on capacity. Second, our laws 

need to be updated and in sync with 

contemporary realities, just as our caselaw 

must return to the good old days of deep 

and robust analysis on the substance of 

cases. It is painful that on so many points, 

we still have to resort to finding out what 

the position in England is in order to make 

an informed guess of how those points are 

likely to be resolved in Nigeria. 

Closely tied to this is the need to wean our 

courts off excessive focus on procedure 

and agonizing delays. The finger-pointing 

between the bar and the bench as to who is 

responsible for the snail pace of litigation 

in Nigeria is actually unnecessary because 

a realistic costs regime, in my view, can 

fix the problem quicker than we imagine. 

Awarding a successful defendant costs of 

two hundred thousand naira (which is less 

than $1000) after a plainly frivolous 

lawsuit that lasted for years cannot deter a 

mischievous claimant. We should really 

consider following the practice in the UK 

where a significant portion of actual costs 

are awarded. If the courts do this 

consistently for a year, I am certain that 

frivolous suits and delaying tactics will 

reduce significantly.

How would you assess the preparedness 

of Nigerian Lawyers for new trends in 

global law practice? 

Some Nigerian lawyers are, although these 

are unfortunately in the minority. The truth 

is that our practice and jurisprudence is 

moving way slower than the pace of even 

our own economy, to say nothing of the 

global economy. This cannot be changed 

by mere wishes and dreams. The 

profession must make a conscious effort to 

invest massively in capacity building and 

assist our judiciary to likewise modernize 

www.nglawdigest.com
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the justice delivery system.

One of the challenges of law practice in 

Nigeria is trainable juniors or miserly 

seniors. What is your firm's approach to 

attracting, motivating and growing 

talents especially bearing in mind 

challenges of recruiting and retaining 

competent professional staff?

Templars already has market recognition 

as one of the highest-paying firms for 

lawyers in the country. Then we get to do 

some of the most complex and challenging 

legal work on a regular basis. These ensure 

that talents are naturally attracted to us and 

will often knock on our doors. Now, when 

those talents come in, our excellent work 

environment keeps them. Our employees 

are treated with respect and we have 

mutual access to one another, regardless of 

our position in the firm. This is a huge 

strength for us. With every sense of 

modesty, I can say that it has become 

almost routine for us to receive high praise 

for our work environment from third 

parties who are friends or family members 

of staff who have worked elsewhere before 

coming to Templars.

We generally recruit at the National Youth 

Service Corps level, so that we can use the 

one-year of national service to train the 

fresh lawyers and rotate them among our 

various practice groups. Thereafter, 

training and re-training basically continues 

for our fee-earners for as long as they 

remain with us. But we also go for lateral 

hires where there is a need to fill a vacancy 

with a specific competence. Before we 

make any such hire, however, we do our 

due diligence well to ensure that the new 

joiner appreciates and, in addition to being 

technically competent, is prepared to 

embrace the ethos of the firm.

What changes would you like to witness 

in the Legal Education in Nigerian 

Universities and the Nigerian Law School 

to produce twenty-first century-digital 

lawyers giving the changing face of law 

and its practice? 

I would really like to see a review and 

upgrade on the structure and content of 

courses being taught in our universities 

and at the law school. Let us develop and 

introduce new modules on emerging areas 

of the law— technology, Fin Tech, 

information  technology, environmental 

law, E-commerce, power, entertainment, 

sports, etc—and ensure that these, together 

with existing courses, especially the 

commercial/business law courses, are 

taught in a practical manner that reflects 

contemporary realities. I say so because 

the prevalent curricular in our public 

institutions—which, by the way, has not 

changed significantly from almost 30 years 

ago when I left the Law School—tend to 

focus so much on legal theory. Practical 

training, especially for courses relating to 

commercial dealings, should receive far 

greater attention than what is currently 

obtainable.

Indeed, it has been my observation that 

many fresh lawyers who took a significant 

number of commercial / business law 

courses at the undergraduate levels, are 

somehow fixated almost exclusively on the 

regulatory aspects of commercial and 

business law because of the way these 

courses are taught. To cite an example that 

I use frequently, most fresh lawyers who 

took modules on Banking Law in school 

tend to think of Banking Law 

overwhelmingly from the point of view of 

simply applying the provisions of the 

Banking and Other Financial Institutions 

Act. Only a handful give any thoughts to 

the myriad of contractual relationships 

which banks can enter into with their 

customers and other businesses, and the 

typical commercial agreements and 

provisions that are designed to 

memorialise and underpin those 

relationships. I think we can do better than 

that. The regulatory regime is important. 

But the contractual documentation—and 

the skills for negotiating and preparing
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them—are equally important. 

Templars in one of the leading 

commercial law firms in Nigeria. How 

has the journey been so far? Can you 

share some of the challenges in the early 

days of the firm?

Thank you for the compliments.

The first challenge we faced in the early 

days of the firm was a result of the fact 

that we were young. My Partner and the 

Managing Partner of the firm, who is also 

the firm's visioner, Mr. Oghogho Akpata 

was barely 27 years old when he started 

the firm and when I joined, I was just 23 

years old. In this environment where 

young persons are sometimes not taken 

seriously, not many gave us a chance, and 

that is referring to both prospective clients 

and our professional colleagues.

In addition to the above, we then gave 

ourselves the unique name, Templars 

which people considered strange. Perhaps 

if we had used our surnames, as it is 

traditionally done, things would have been 

different. But from day one, we were 

determined to build an institution as 

opposed to a personal brand or a family 

heritage, and we believed that one of the 

ways to ensure that was in our choice of 

name. I can say it was an inspired 

decision, but in truth it was a challenge at 

first.

Another challenge had to do with the 

socio-political and economic environment 

in which we found ourselves. The mid-

1990s as you know was a generally 

challenging time for Nigeria, with an 

unpopular military regime in place. For a 

law firm aiming and strategizing to attract 

foreign investors as clients, you can 

imagine that we had a herculean task.

Additionally, the traditional areas of law 

practice, litigation and property law was 

saturated and had excess capacity. This 

initially posed a challenge but ultimately 

became a blessing in disguise, as the 

challenge forced us to focus on alternative 

practice areas and carve a niche for 

ourselves. Using myself as an example, I 

started out as a litigator, but after a few 

years of experiencing the slow pace of 

administration of justice in Nigeria (which 

has not improved significantly 25 years 

after), we realized that early on that time is 

money and we could not afford such a 

waste of precious and scarce time and 

resources. We therefore took a business 

decision to relegate litigation to the back 

burner. But over time, we have since 

returned and now have a fully developed 

dispute resolution practice, with 2 Senior 

Advocates of Nigeria and about 35 

lawyers.

Templars is 25 years. What are some of 

the landmark achievements? Would you 

say the Templars is there at the Promised 

Land?

There have been so many landmark 

achievements, I would say. First, what 

started off in 1995 as arguably a purely oil 

and gas boutique firm is today unarguably 

one of the leading and largest full-service 

firm in the country. Second, we are proud 

of the partnership that we have built in the 

process. Today, we have 15 partners and 

about a hundred lawyers, with 
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considerable diversity. Third, I make bold 

to say that our remuneration and reward 

system over the years effectively forced 

many law firms to step up the welfare 

packages of their lawyers (or risk losing 

their best hands to us!). We were very 

happy for that development because we 

sincerely want the narrative of lawyers' 

welfare in Nigeria to change for the better. 

Fourth, we recently added a feather to our 

cap by becoming, to the best of my 

knowledge and information, the first law 

firm in Nigeria to produce two Senior 

Advocates of Nigeria in two consecutive 

years. The list goes on and on. We are 

quite grateful for the strides that we have 

made, and we are looking forward to 

improving further.

It follows, therefore, that the march to the 

Promised Land is continuing. I do not 

think that we can ever claim to have 

reached the Promised Land because that 

would mean that we have stopped 

improving and being innovative. We 

certainly have no intention of that 

happening.

A firm is only as good as its employees, 

what is one thing that makes life at 

Templars different from other law firms?

Well, our employees are our crown jewels 

anytime, any day. Deliberately, Templars 

runs an open-door policy where each 

employee is treated with respect and 

regard, and needless cultural limitations 

are rightly discarded. We relate with one 

another on a first-name basis, are confident 

enough in our collective capacity to 

bounce ideas off one another without 

regard to year of call or position in the 

firm, and are generous enough to ensure 

that employees get good financial rewards 

for giving us the benefit of their 

competence. Templars, as many who know 

us up close can attest, is like one big, 

close-knit family where we watch out for 

one another. This, in my view, has been the 

greatest attraction to new entrants to the 

firm.

The interest of international law firms in 

Africa has polarized opinions among 

practitioners and other stakeholders. 

What is your position on the issue and 

how has the growing presence of 

international law firms, particularly from 

the US and UK, affected the dynamic(s) 

of the legal services in the African 

region?

It is simply a case of nature abhorring a 

vacuum. The growing presence of 

international law firms in Africa is directly 

attributable to the fact that both our 

regulatory framework and technical 

capacity are rudimentary at best when it 

comes to some of the sophisticated legal 

services that modern business transactions 

require, especially in emerging areas. In 

blunt terms, we are playing catch-up on so 

many fronts. It is indeed worrisome that in 

respect of many a commercial or 

investment law issue, one finds little to no 

Olumide Akpata - An Evening in Calabar

Law Digest Winter 2019 Law Digest Winter 2019



www.nglawdigest.com www.nglawdigest.com

32 33

Law Digest Winter 2019 Law Digest Winter 2019

meaningful domestic legislation or 

caselaw guidance. Thus, we continue to 

make frequent recourse to the position in 

England and other common law 

jurisdictions for persuasive guidance. 

This invariably sends the message to 

prospective clients that it is prudent to 

involve international law firms who have 

the capacity to operate across multiple 

jurisdictions.

Another angle to it is the fact that most of 

the big investments and businesses in 

Africa come from outside Africa. These 

businesses already have legal services 

providers that they are used to in their 

home countries and it is only natural that 

they would want to continue to involve 

these legal services providers in their 

operations in Nigeria.

My view is that the presence of 

international law firms in Nigeria is not 

necessarily negative, if things are 

managed properly. These international 

law firms will invariably need to liaise 

with Nigerian firms to serve their clients 

effectively. It can be—and, in our 

experience for the most part, usually 

is—a symbiotic relationship: the Nigerian 

firms, from their work with international 

firms, get the chance to enhance their 

competence and embrace international 

best practices whilst the international law 

firms get the chance to adapt their 

specialist knowledge and skills to local 

peculiarities through the guidance of the 

Nigerian firms.

So, the way that the development has 

affected the dynamics of the legal services 

sector in Nigeria, in my view, is that it has 

woken many African firms from their 

apparent slumber and forced us be on our 

toes. Most ambitious Nigerian firms such 

as Templars are constantly investing in 

capacity-building, skills-enhancement and 

technological support, to ensure that we 

can deliver services up to international 

standards. That is a good thing.

Recent surveys of some Africa's law firms 

indicated a lack of capacity as the main 

inhibiter of growth of law firms in the 

region. How do you think this capacity 

issue can be addressed, do you see any 

role for international law firms in 

capacity building in Africa?

I guess my response to the penultimate 

question has touched on the point. Most 

African firms and lawyers lack capacity. To 

a large extent, this is more a less a 

reflection of the state of development of 

legal systems in Africa where laws and the 

judicial process are excruciatingly slow to 

catch up with the changing dynamics of 

legal relationships and emerging areas of 

economic activities.

That capacity gap must be addressed by 

African firms making conscious and 

concerted investment in capacity-building 

and, through their bar associations and 

other influential bodies that they belong to, 

partnering with their governments to 

update domestic legislation in response to 

new developments in global business. And 

as I said before, working with international 

law firms is also a useful, practical way to 

achieve this goal.

It has been suggested by some 

practitioners that one of the ways African 

firms could thrive in the face of 

international or global competition is to 

form formal or informal alliances either 

with local or international firms. What is 

your position on this?

I agree generally with that sentiment. The 

successes that international law firm 

themselves enjoy are arguably attributable 

to their own business model of merging or 

alliancing with firms in multiple 

jurisdictions. Thus, in jurisdictions such as 

Nigeria where formal mergers between 

Nigerian firms and international firms are 

not feasible, informal alliances, whether 

on exclusive or non-exclusive basis, would 

help to grow the local firms.

In recent times, we have noticed 

increased intra-African trade. 

Opportunities for trans-border 

opportunities also appear increasing. Will 

this necessarily or ultimately bring about 

trans-border legal practice among 

African law firms with Nigerian law firms 

leading?

Yes, that is the hope. It is almost 

unbelievable that African states trade 

much more with other continents than with 

themselves. But we hope that with the 

recently signed Agreement establishing the 

African Continental Free Trade Area 

(AfCFTA), intra-Africa trade will further 

increase. It is also expected that a huge 

chunk of that trade will involve the 

Nigerian market, given its size. Should this 

happen, then African firms should aim to 

play significant roles in those transactions 

by collaborating with themselves across 

borders and Nigerian firms should aim to SBL Courtesy Visit to Supreme Court

lead on most of the transactions because of 

the size of the Nigerian economy. 

Furthermore, one fact that should not be 

lost on us, Nigerian Lawyers, is that the 

AfCFTA is not just about trade in goods 

but also encompasses the free movement 

of services, which necessarily include 

legal services. Nigerian law firms must 

therefore begin now to build the capacity 

that is required to play at this level. 

Otherwise, nothing will change 

significantly.

The quality of young and upcoming 

lawyers has been a major concern for 

many senior lawyers, do you share this 

concern? 

Yes, I do. But it is not necessarily the fault 

of most of the young lawyers. I have 

mentioned that the system and content of 

our legal education needs to be reviewed 

and upgraded to cater for contemporary 

realities.
Having said that, I must however 

encourage the young lawyers to take their 

destinies in their own hands. The need for 

personal development cannot be 

overemphasized. Thankfully, with the 

internet, resources that were not available 

during our early days abound now and are 

easily accessible and affordable. Once 

again, the way forward is specialization, 

there are countless practice areas and 

young lawyers must be encouraged to 

carve a niche for themselves and become 

what I term SMEs or 'subject matter 

experts'. I have been making my modest 

contribution in this regard and I pledge to 

continue to do so. 

Do you think law school is enough to 

prepare Lawyers for the changing phase 

of legal practice or law should be a 

second degree programme in Nigerian 

universities?

I do not think that law needs to be a 

second degree programme. There are 

jurisdictions where law is a first degree 

programme but that has not diminished the 

quality of the lawyers. In this country, law 

is studied for five years in the university 

and one year at the Law School. I think 

this is enough time to train the students. 

Why that is not happening, in my 

assessment, is because the system is faulty. 

From strikes and distorted, abridged 

semesters to dated curricular and lack of 

practical training, the average Nigerian 

law student, in my view, does not get the 

much that she should out of her six years 

of legal training.

Some people perceive Olumide Akpata as 

one of the revolutionists in the Nigerian 

Bar.  Some see him as one of the most 

successful legal practitioners in Africa in 

terms of business deals and professional 

landmarks. How would you describe 

Olumide Akpata?

Those are quite flattering descriptions, I 

must confess. Thank you for your kind 

words. But I must say that Olumide 

Akpata is just a regular guy who happens 

to be a Nigerian lawyer and is keen to 

contribute towards realizing the full 

potential of the Nigerian legal profession. I 

have had the privilege of working with 

some of the best legal minds from around 

the world on some of the biggest 

transactions coming out of Africa. But 

there are only a handful of us who have 

that privilege and that is because our 

profession is not growing and diversifying 

with the same rapidity as global business 

and investment. I will like to be 

remembered as the guy who contributed 

significantly to changing that narrative and 

making legal practice in this country as 

advanced and attractive as its peers in 

other big economies.

What moderate or radical changes do you 

wish to see in the leadership of the 

Nigerian Bar and overall regulation of 

the legal profession in Nigeria. 

Well, for starters, I want to see the 

Nigerian Bar being run as a structured 

organization, with proper accountability 

and institutional memory. I am happy that 

the accountability bit, which has been a 

perennial challenge for a while, is being 

fixed by the present leadership. I desire 

that we go a step further to ensure that the 

Secretariat of the NBA is insulated from

Olumide Akpata with IBA President
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politics and elections into offices of the 

Bar. That way, there will be continuity of 

programmes and proper record-keeping 

and institutional memory regardless of 

those who occupy the leadership of the 

Bar at any given time.

As for regulation of the profession, I 

think that we must start from the cradle 

by reforming legal education. If we get 

the foundation right, things will 

ultimately improve in the profession both 

in terms of capacity and income. The 

NBA can assist by liaising with the 

institutions responsible for our legal 

education, especially the Council of 

Legal Education and the National 

Universities Commission, to review the 

curricular and mode of teaching law in 

both the universities and the Law School. 

If more specialised law courses are taught 

in a truly clinical matter that equips fresh 

lawyers to foray into different niches, 

their options for potential employment 

and income will necessarily expand.

Another thing that can be done is to 

ensure that no lawyer charges below the 

minimum fees set by statute for specified 

legal matters. Many non-lawyers do not 

know that there are minimum fees fixed 

by law for the preparation of documents 

for real property such as sale, mortgage 

or lease of land or building. In practice, 

many lawyers, young and old, charge 

ridiculously less than the specified 

minimum fees. You could see, therefore, 

a case where a lawyer prepares a deed of 

assignment for a parcel of land that has 

been sold for hundreds of millions but is 

only paid tens of thousands for his 

services. Most times, the lawyers do not 

really have a choice because if they 

refuse to take that amount, there are 

hundreds of their colleagues who will be 

more than happy to do so.

There is a way in which the NBA can 

effectively deter lawyers from charging 

below statutory minimums. The NBA can 

introduce rules which will tie lawyers' 

fees for land documentation—and any 

other matter for which there is a statutory 

minimum fee for legal services—to their 

tax assessments by the Revenue. Broadly, 

the idea is that once an eligible document 

or other service is proved to have been 

prepared/rendered by a particular lawyer, 

then it will be deemed that the lawyer 

charged nothing less than the minimum 

statutory fees for that document or service, 

such that the relevant revenue authority 

can collect from, or assess the lawyer to, 

relevant taxes on that sum. In this way, we 

can ensure that lawyers charge appropriate, 

decent fees for their services and restore 

some dignity to the profession.

Another important change I desire is to see 

an improvement in the disciplinary 

procedure in the legal profession. The 

Nigerian Bar Association, as we all know 

is a self-regulatory organisation using the 

platform of the Legal Practitioners 

Disciplinary Committee (LPDC). But in 

truth, the respect we once commanded 

from the public has been largely eroded 

mostly as a result of the untoward conduct 

of some of our members. If care is not 

taken, we might soon begin to see a 

clamour for the power to self-regulate to 

be taken away from us. I therefore desire a 

stronger and more responsive LPDC to 

ensure that we regain some of this lost 

reputation.

Arbitration is increasingly becoming 

popular and invariably permeating entry 

of non-Nigerian or foreign practitioners. 

Some are of the view that, if not 

controlled or structured, arbitration will 

kill litigation and general law practice in 

Nigeria. What's your position on this 

sensitive issue? 

Well, not all disputes are arbitrable. So, 

litigation and general practice will always 

have some turf, even if commercial 

disputes are increasingly excised from that 

turf. 

Having said that, I think that the Nigerian 

judiciary has the destiny of litigation in its 

own hands. Arbitration's increasing 

popularity in commercial disputes has 

arisen primarily from a general 

disenchantment with litigation in Nigeria. 

The court process is so slow and 

procedure-laden that we have seen 

situations where big projects are virtually 

truncated by frivolous lawsuits and 

accompanying applications for injunctions 

that take several years to be determined. 

Even if the protracted nature of litigation 

cannot be helped because of certain 

constitutional provisions such as the right 

of appeal all the way to the Supreme 

Court, frivolous claims can at least be 

substantially minimized if not eliminated 

by a realistic cost regime. A situation 

where a frivolous claim, after lingering for 

several years and holding up multi-million 

dollars projects and transactions, is finally 

dismissed with an award of costs of less 

than one thousand dollars cannot be 

SBL Visit to Corporate Affairs Commission

Olumide Akpata with Partners at Templars

attractive or sustainable in today's fast-

paced economic order.

Further, because judges are inundated with 

overflowing dockets, the quality of 

analysis and reasoning in many decisions 

is below par. And there are just so many 

contradictory decisions these days. These 

aberrations make it difficult to predict 

outcomes in litigation before Nigerian 

courts. These are hard truths which must 

be told, so that we can change the way 

things are done.

Overall, unless we change the way 

litigation is being practiced in Nigeria, 

arbitration will continue its ascendency as 

the preferred means of settling big 

commercial disputes.

You are a very successful legal 

practitioner by every standard, and by 

divine grace one of the most sought-

after in commercial law practice in 

Nigeria and entire African region. Do 

you give back to the needy and the 

profession, how?

Well, thank you again for the kind words. 

Typically it is not my inclination to 

recount or take stake stock of my 

contributions or how I give back to the 

profession in general and the needy in 

particular.

But in my little, mostly quiet ways, I 

certainly do give back to the profession. 

Naturally, my gestures have been largely 

focused in the area of capacity-building. 

When I chaired the Section on Business 

Law of the Nigerian Bar Association, my 

team and I ensured that we awarded 

conference scholarships to up to eighty 

young lawyers to attend the highly 

informative SBL conferences and events 

for free, so that the awardees could access 

the helpful discussions and materials. 

Recently, a handful of my friends and 

associates, under the auspices of Friends 

of Olu Akpata, organized a 2-week all-

expense-paid intensive training 

programme on emerging areas of the law 

for 30 young lawyers drawn from various 

branches of the NBA across Nigeria. I 

have also contributed time and finances to 

numerous branches of the NBA. For 

instance, I have just recently contributed to 

the establishment of an ICT Centre for the 

NBA, Benin Branch.
I also think I do a lot more informally, in 

the form of mentorships, grants and other 

financial support to young lawyers and law 

students especially.
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Firm Overview
Founded in 1947, PUNUKA Attorneys & 

Solicitors is a leading global law firm 

providing advisory, dispute resolution and 

support services to a diversified client base, 

including individuals, corporate organisations, 

multinationals and government agencies. Our 

team of experienced, knowledgeable and 

innovative counsel are proactive and ensure 

that our clientsachieve their legal and business 

goals even in the most complex transactions.  

Dispute Resolution -Litigation /Arbitration 

:Dispute Resolution is a core area of 

competence for the firm and has earned us the 

reputation of being tough, thorough, dynamic 

and innovative advocates. Our renowned team 

have argued numerous cases at the highest 

courts and represented diverse clients, 

recording successes in a plethora of cases, 

some of which are published in the law 

reports. Just recently, the firm represented a 

client in a proceeding for enforcement of 

judgment worth over $66million. It had also 

represented a renowned multinational 

pharmaceutical company, in several cases in 

Nigeria and the USA in relation to litigations 

resulting from the outcome of a clinical study 

and achieving perhaps the largest undisputed 

civil settlement in Nigeria. This is only a few 

of the numerous cases handled by the firm.
The firm is also involved in numerous 

complex arbitral proceedings across a broad 

range of sectors and is known for its in-depth 

and incisive review of cases, clients' 

representation and enforcement of arbitral 

awards whether as arbitrator, counsel or 

arbitral secretary. The firm has represented top 

tier commercial banks in an arbitration 

disputes worth over N2billion.

Capital Market: Our Capital Market team 

are leaders in capital market space, serving 

not just prominent companies and financial 

institutions worldwide, but acting as legal 

adviser to the regulators of the Nigerian 

capital market. Among its top transactions - 

the firm has advised a high-profile 

international company in the share acquisition 

and merger transaction with a Nigerian Joint 

Venture worth over $15million, facilitated the 

merger transaction for a top indigenous 

insurance company in its merger with two 

other insurance companies and advised a major 

oil and gas company in listing its shares on the 

Nigerian Stock Exchange and the London 

Stock Exchange.

Media, Entertainment& Intellectual 

Property: The firm's Media and Entertainment 

Practice is a leader in the entertainment 

industry and represents clients in both 

contentious and non-contentious matters in the 

Film, Music, Media (Digital and Print), 

advertising, Gaming, Leisure and Hospitality 

industries. Our clients include foreign and local 

corporate entities, including multinational 

Entertainment businesses, SMEs, record labels, 

management companies, production 

companies, Theatrical Exhibitors and 

Distributors, A-list Film and Music artistes, 

high net worth individuals investing in the 

Media and Entertainment and 

government/regulatory authorities in the 

Nigerian Media and Entertainment Industry. 

The firm was recently engaged to carry out a 

diagnostic study of the governance of 

intellectual property protection, collection and 

payment of Royalties in Nigeria under the 

AgenceFrancaiseDeveloppement (AFD) funded 

project. It has also advised a renowned 

animation studio on its IP valuation, private 

equity investment and finance restructuring for 

its most recent production. In addition, the firm 

has successfully represented an international 

Swiss Media Company over a copyright 

infringement claim worth N65million amongst 

other cases and transactions.

Restructuring & Insolvency: The firm's 

Insolvency &Restructuring Team is renowned 

in Corporate Restructuring, Business Rescue, 

Corporate Recovery and Litigation. The team's 

expertise includes negotiating, advising and 

offering solutions to complex insolvency & 

restructuring issues, both within Nigeria and 

across borders. The firm represented the 

Judgment debtor in compromising a judgment 

debt of over N26billion; Represented a 

telecommunications company in obtaining 

judgment of over $9million; the firm also 

represented a major oil exploration & 

production company inrestructuring of debt of 

over $100 million and represent a client in a 

2.4billion Naira suit bordering on the 

restructuring of a Nigerian Bank and claims of 

securities fraud

Energy/Oil & Gas: The firm provides legal 

services to regulators in the power sector and 

also provides an array of services to a diverse 

client base in the oil & gas and power sectors. 

advising routinely on structuring Joint Venture 

Agreements; investment in the oil and gas 

industry in Nigeria, structuring and financing 

oil & gas related businesses as well as 

regulatory and compliance matters.

Taxation: The firm's taxation law practice 

group comprises seasoned professionals in the 

field of law and accountancy who have proven 

competencies in providing superior services 

pertaining to taxation in Nigeria and its legal 

implication. The firm has advised a top 

Nigerian bank on its assessed tax liability 

worth over 10billion Naira, advised several 

clients on the freezing order made on their 

accounts by the Federal Inland Revenue 

Authority (FIRS), advised a global media 

group on tax implications on its phantom 

shares settlements, advised a top 

telecommunication company on tax treatment 

of offshore payments on software agreements, 

amongst others.

Real Estate: The firm's recent transactions in 

real estate include but not limited to the 

following, Solicitors to a client in the 

construction of a property in Victoria Island, 

Lagos worth N11.5bn, Solicitors to the private 

developer in a private-public partnership (PPP) 

project for the construction of an industrial 

estate worth $1b, Solicitors to the private 

developer in a private-public partnership (PPP) 

project for the construction of affordable mass 

housing estate in worth N27b, Solicitors to the 

purchaser of property at purchase price of 

N1.8b, concluded a Federal Land Registry 

perfection of title for a property N1.2b, 

Solicitors to the landowner in a joint venture 

for the construction of detached duplex units 

worth N320m , Solicitors to the vendor in a 

negotiated purchase of a property worth N.15b, 

towards the liquidation of the vendor's debt to 

a commercial bank.

The firm has been recently engaged in 

numerous transactions bordering on 

employment law, energy & power, company 

secretarial services, amongst others

Key Contacts:
Managing Partner: Elizabeth Idigbe 
e.idigbe@punuka.com

Senior Partner: Anthony Idigbe 
a.idigbe@punuka.com

General Manager, Practice: Angela 

Ezenweani
a.ezenweani@punuka.com

dvocaat Law Practice (ALP) is a 

Afull service commercial law firm 

based in Lagos, Nigeria and its 

core practice groups include: Corporate 

Commercial, Energy & Infrastructure, 

Financing, Telecommunications Media and 

Technology, Shipping, Aviation and 

International Trade, Government Relations 

& Public Policy, and Dispute Resolution.

Some of our key transactional practices 

include:

Financing  
Ÿ ·ALP advised a leading commercial 

bank as Lender in respect of its 

$12,000,000 revolving credit and term 

loan facility granted to the Borrower, for 

the continued production and initial 

expansion of a high grade lead/zinc/ 

silver mine located in Plateau State of 

Nigeria.   
Ÿ ALP advised a commercial bank in 

respect of its Line of Credit Agreement 

with Africa Development Bank (AfDB) 

for a facility line to financing sub-

projects in key sectors including 

agribusiness, energy and 

telecommunications in Nigeria.  
Ÿ ALP is currently acting as counsel to 

FBN Bank (UK) Limited in the 

provision of US50,000,000 

Uncommitted Revolving Multi Country 

and Commodity Stock Finance and 

Revolving Working Capital Facility to 

Phoenix Global DMCC.
Ÿ ALP acted as counsel to FBN Bank UK 

Limited in the provision of €12,000,000 

facility to Wiesmann Sports Cars 

GmbH. 

Energy & Infrastructure: 
Ÿ ALP provided legal advisory services to 

Ibadan Electricity Distribution 

Company (IBEDC) with respect to the 

review, negotiation and mitigation of 

risks to IBEDC in the Metering Services 

Agreements between the Meter Asset 

Providers and the IBEDC.  
Ÿ ALP provided preliminary advice to 

British American Tobacco on its 

proposed Independent Power plant 

(IPP).   
Ÿ ALP was part of a consortium of 

advisers that advised the Bureau of 

Public Enterprises on the blue print for 

the unbundling of the electricity sector in 

Nigeria and the state owned utility 

company NEPA.   
Ÿ ALP is advising a consortium of local 

investors on the appropriate structure for 

the proposed transaction with Casa 

Orascom; a foreign real estate investor 

seeking a joint venture for the 

development of low cost housing across 

Nigeria.

Corporate Commercial
Ÿ ALP advised Maco Offshore Engineering 

& Construction Limited on its proposed 

corporate restructuring and sale of 40% 

shareholding of the company to a foreign 

investor, X-Drill Holdings Incorporated 

of USA.
Ÿ ALP advised Central Gold Asia Limited 

on its acquisition of participating interest 

in a gold mining asset in Iperindo, Osun 

State. 
Ÿ ALPwas retained as local counsel to 

assist an English law firm - Curtis, 

Mallet-Prevost, Colt &Mosle LLP in 

conducting due diligence on West African 

Ventures Limited and Sea Trucks Nigeria 

Limited.

Telecommunications Media and 

Technology
Ÿ ALP is currently providing legal advisory 

services to Mobile Intelligence Limited, 

an NCC licensed Content Aggregator. 
Ÿ ALP is retained to provide legal advisory 

services to SysServe Solutions Limited, a 

company that delivers technology 

solutions.
Ÿ ALP negotiated and documented 

agreements for the purchase of duct and 

fibre infrastructure from a 

telecommunications network operator.
Ÿ ALP negotiated an Information 

Technology Outsourcing Agreement 

valued at over USD$150million.
Ÿ Government Policy Transactions and 

Immigration
Ÿ ALP is retained to provide public policy 

advisory services to MasterCard.
Ÿ ALP is retained to provide legal advisory 

services, monitor and ensure compliance 

with legislative and regulatory 

requirements to Facebook. 
Ÿ ALP is retained to provide legal advisory 

services on immigration related matters 

to Fragomen. 
Ÿ ALP is retained to provide legal advisory 

services on immigration related matters 

to IBN Immigration Solutions for 

legalization of documents for use in 

another country.
Ÿ ALP was part of the team that 

represented Kellog, Brown and Root 

(KBR) before the House of 

Representatives Investigative committee 

with respect to the bribery allegations 

levelled against the Technip, 

Snamprogetti, KBR (Kellogg Brown & 

Root, Inc.) and JGC (business 

partnership) (TSKJ).
Ÿ ALP was part of the team that 

represented Halliburton Energy Services 

Ltd before the government Investigative 

panel with respect to the disappearance of 

radioactive material.

Dispute Resolution
Ÿ ALP is acting for a renowned and 

reputable paint company in Nigeria in an 

action for passing-off and violation of its 

trademark and copy right at the Federal 

High Court, Lagos. 
Ÿ ALP acted as local Counsel for a globally 

acclaimed Health, Safety and 

Environment Company based in the 

United Kingdom (UK) in its recovery of 

about €75,000 from a Nigerian Oil and 

Gas company which ALP prosecuted 

successfully and made full recovery. 
Ÿ ALP acted as Counsel to one of the 

largest telecommunications company in 

Africa in a suit commenced at the Federal 

High Court and obtained judgment in our 

client's favour. 
Ÿ The firm is representing Ibadan 

Electricity Distribution Company Plc 

(IBEDC) in a number of suits at superior 

courts of record in various states across 

the western region of Nigeria.

Key Contact
Mr Ola Alokolaro
ola.alokolaro@advocaat-law.com
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The Amicus Curiae and Arbitration - Arbitration & Practice

THE AMICUS 
CURIAE AND 
ARBITRATION

Generally speaking, an amicus in its brief 

helps the Court by supplementing or 

providing detailed analysis on points of 

law/assisting to put in perspective or 

clarify salient issues that the parties and 

the Court might not have averred or 

considered. The amicus curiae presents 

arguments that parties may have failed to 

address, either because of political 

pressures, tactical considerations or for 

any other reason. The precise role of an 

amicus curiae and its ambit will depend on 

the rules applicable in the particular 

jurisdiction/the Court or tribunal in which 

the filing of an amicus brief has been 

allowed. Originally the amicus curiae 

appears to have been a “bystander who 

without any direct interest in the litigation 

intervened on his own initiative to make a 

suggestion to the Court on matters of fact 
7and law within his own knowledge ”. As 

times passed, amici curiae were no longer 

passersby intervening in a process on their 

own initiative but by invitation of the 

Court. For instance, in the United 

Kingdom, the intervention of amicus 

curiae has, in most cases required an 
8invitation from the Court . Different 

National Courts have drawn up rules 
9governing the filing of amicus briefs . 

Whilst some jurisdictions recognize the 

power of the Court to appoint amicus 

curiae, the rules in some jurisdictions 
10permit the intervention of amicus curiae  

11only if certain requirements are met . 

Amicus Curiae Before Nigerian Courts

There are no express provisions generally 

dealing with filing of amicus briefs in the 

Rules of Court in Nigeria. It will appear 

that Nigerian Courts have taken judicial 

notice of the filing of amicus briefs. 

In Atake v. Afejuku (supra) the Court 

stated thus:

Every Court has an inherent power to 

invite barristers and/or solicitors of 

considerable experience to appear 

before it to assist in the proper 

administration of justice when 

important issues of law or fact are 

being considered. A legal practitioner 

presenting argument to the Court on the 

case”.

The provision cited above was applied in 

the case of Attorney-General of Ogun 
13State v. Alhaja Aberuagba ,Bello J.S.C., 

(as he then was) observed:

“As the appeal raised very important 

constitutional issues concerning the 

Federal and State's taxing powers, we 

invited all the Attorneys-General in the 

Federation as amici curiae to file briefs 

of argument on the issues and to 

appear for oral argument at the 

hearing. The Attorney-General of the 

Federation and the Attorneys- General 

of ten States responded to the 

invitation … In parenthesis, I should 

like to express my appreciation for the 

assistance given to the Court by 

learned counsel for the parties and 

learned amici curiae.” 

Apart from specific invitations from the 

Court for briefs amicus curiae, parties can 

invite amicus curiae to address certain 

issues but this has to be done with the 

leave of the Court. In Dominic Onuorah 
14Ifezue v. Mbadugba & Anor , Chief 

F.R.A. Williams S.A.N. appeared by leave 

of Court as amicus curiae on the issue of 

the interpretation of Section 258 (1) of 

the Constitution. The recent call for 

Amici curiae intervention through an 

application brought under Section 1 of 

the Administration of Criminal Justice 

Act 2015 to the Court by Counsel in the 

case of Retired Col. Sambo Dasuki in 

relation to his continued detention by the 

State Security Service (SSS) was refused. 

To the Hon. Justice Hussein Baba Yusuf 

of the Federal Capital Territory High 

Court, the second defendant had not met 

the conditions for the appointment of an 

amicus, which is discretionary.

Indeed, filing briefs as amicus curiae can 

be a veritable tool for determining 

questions brought before our Courts as 

was acknowledged by the Honourable 

Justice Bello JSC as he then was in the 
15case of Ogugu v. State  wherein he stated 

thus:

"I should like to reiterate our gratitude 

to the learned amici curiae for the 

research, industry and learning in their 

submissions on the constitutional 

question. Although it has turned out that 

the Court cannot in this appeal 

determine the question, nevertheless 

their effort has not been in vain. They

so invited, gives his views of the law in 

a dispassionate manner. He does not act 

for any of the parties but is in Court to 

assist the Bench in unravelling intricate 

questions of law it is faced with. The 

invitation to legal practitioners is 

understandable for after all, they are 

equally officers of the Court and owe a 

duty not to mislead the Court but to 

assist it in ensuring that justice is done. 

(P. 410, paras. F-G) 

The Rules of the Supreme Court of Nigeria 

provides for the filing of amicus briefs in 

matters relating to the validity or 

constitutionality of laws within the 

competence of the Federal Government or 
12States of the Federation . In such matters 

as provided by Order 5 Rule 4 (1) (b) (c) 

and sub-rules (2) of the Supreme Court of 

Nigeria Rules where the Attorney General 

of the Federation or Attorney-General of 

the State is not entitled to appear as of 

right under sub-rule (1) of this rule which 

provides that the Attorney-General of the 

Federation and that of a State can appear 

as of right in cases involving the validity 

of a Federal or State law, the Court may of 

its own motion or otherwise, grant leave to 

either of them to appear personally or by a 

legal practitioner for the purpose of 
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Introduction

1The Latin term 'Amicus Curiae' is defined in Blacks' Law dictionary  as 'friend of the 

Court'. The dictionary goes on to state thus:

“a person who is  not a party to a lawsuit but who petitions the Court or is 

requested by the Court to file a brief in the action because that person has a 

strong interest in the subject matter… also termed friend of the Court”

2In the Nigerian case of Atake v. Afejuku , the Court stated thus:

“A friend of the Court. One who calls the attention of the Court to some 

point of law or fact, which would appear to have been overlooked; usually 

a member of the Bar. On occasion the law officers are requested or 

permitted to argue a case which they are not instructed to appear”

Historically, the terminology is regarded as having originated in ancient Rome in an 

instance where a Court was provided with “legal information that was beyond its notice 
3or expertise . Some jurisdictions have drawn up rules of Court for the filing of amici 

4briefs . The practice of filing amicus briefs have evolved over the years and is now 

widely accepted in international Law, particularly in the area of Human Right and civil 
5legal cases including arbitration cases .

In this paper, the role of the amici in the 

Court system and its applicability in the 

arbitral system will be examined. The 

extent to which arbitral institutions as 

“gate keepers” to the arbitration field can 

and do assist the Courts preserve the 

integrity of the arbitral system will be 

highlighted. The importance of realizing 

and maintaining the difference between 

being an amicus i.e. a friend of the Court 

or being a “friend of the party” is 

emphasised

The Amicus Curiae

The submission of amicus briefs has 

become wide spread in various 

jurisdictions including at the lower and 
6appellate national Court systems . 
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have alerted the Court to appreciate the 

gravity and constitutional importance of 

the question. It is anticipated that the 

occasion for its determination is likely to 

be presented soon. Inspite of the 

importance of the constitutional 

question, it is surprising that Dr. 

Onagoruwa, the then Attorney- General 

of the Federation and Minister of Justice 

did not respond to the Court's invitation 

to him to file a brief on it and to appear 

as an amicus curiae.”

Amicus Curiae in Arbitration

1 Investment Arbitration 
The question may arise as to what role an 

amici has in either arbitration proceedings 

before an arbitral tribunal or in instances 

where an arbitral matter is before the law 

Court. The filing of amicus curiae briefs 

before an arbitral tribunal itself raises 

questions as regards the proprietary of a 

non-party being able to file a brief in 

relation to an arbitration proceeding which 

is considered as a private and confidential 

proceeding. Redfern and Hunter on the 

age long principle of arbitration being 

regarded as a private process stated thus:

“…a private process, an advantage in 

the eyes of those who do not want 

details of their quarrels (accompanied 

almost inevitably by attacks on their 

competence or good faith) to be 

disclosed in open Court, with the 

possibility of further publication 
16elsewhere. ”

The learned authors however accepted that 

“developments in the law and practice of 

arbitration over recent years have been 

such that the old certainties no longer exist 
17and a fresh look has to be taken. ” It 

would appear that the practice of filing 

amicus briefs before arbitral tribunals 

constitutes a fresh look of the age long 

principle of confidentiality and privacy of 

arbitral proceedings and premised on 

greater transparency considerations in the 
18sphere of investment/trade arbitration . 

The World Trade Organisation (WTO) 

dispute resolution system and Investment 

arbitration under the auspices of 

International Center for Investment 

Disputes (ICSID) accept the filing of 

amicus briefs from third parties. 

Article 13 of the WTO Understanding on 

Rules and Procedures Governing the 

Settlement of Disputes in the WTO 

(“DSU”) regulates the arbitration panel's 
19right to seek information . The treatment 

to be accorded to unsolicited amicus 
20letters is a controversial issue . In the 

WTO appellate procedure, the appellate 

body has considered that its right to accept 

amicus submissions arises from the broad 
21provisions of Article 17(9) of the DSU . 

The 2010 Working Procedures for 

Appellate Review contain additional rules 
22regarding third-party participants . In 

practice, many of these submissions are 

rejected, which has generated 
23controversy . Likewise, whether panels 

are required to give reasoned explanation 
24of their decisions is still being debated . 

Thus it will appear that various questions 

with regard to the filing of amicus briefs in 

WTO proceedings are still not settled, 

though the power is derived from Article 

13 and 17(9) of the WTO Dispute 

Settlement Understanding (DSU).

Issues of transparency have necessitated a 

“fresh look” in Investment arbitration by 

allowing briefs from non-parties. 

International investment arbitration 

involves host States and investors. 

Citizens of developing country states and 

non-governmental organizations demand 

that their voices be heard in disputes 

pertaining to the investments located in 

their locale with host investors. No doubt, 

due to the effect of properly managed 

investment arrangement on livelihood, 

poverty levels and rapidly deteriorating 

infrastructure of host nations. Thus, 

transparency has assumed a major issue in 

investment arbitration and in recent times, 

provisions in both bi-lateral/multi-lateral 

treaties and tribunal rules have 

incorporated the principle of transparency 

manifesting in the admission of amicus 

briefs/submissions from interested parties 
25though not parties to the proceedings .

UNCITRAL has adopted new rules 

governing transparency in UNCITRAL 

arbitrations which is applicable to future 
26international investment treaties  subject 

to the parties' right to opt out of the new 
27rules . The 1976 UNCITRAL Arbitration 

Rules as revised in 2006 and further 

revised in 2010 incorporates the new 
28transparency rules . Both sets of rules 

came into force on 1 April 2014.

The UNCITRAL Transparency Rules, 

apart from witling down the confidentiality 
29and privacy of the arbitration process  

permits third parties to file submissions 

with the tribunal regarding disputes in 

issue before the tribunal.

The need for privacy in international 

investment arbitration as desired by the 

parties is being balanced against the 

interest of the public to protect assets and 

resources particularly of developing 

countries. Increase in foreign investments 

has thus widened the filing of amicus 

briefs basically on the premise that 

investment in a nation' resources cannot be 

regarded as a purely commercial 

transaction but a transaction that has 

important bearings of matters of public 

Convention was Aguasdel Tunari v. 

Boliviawhich was brought under a 1992 

bilateral investment treaty (BIT) between 
35the Netherlands and Bolivia . In the case, 

the tribunal did not admit the amici 

submissions as it (the tribunal) was of the 

opinion that it could not do so without the 

permission of the parties. However, in the 

subsequent case of Aguas Argentinas, Suez 
36& others v. Argentina case , the tribunal 

exploring the procedural powers granted to 

the Tribunal by Article 44 of the ICSID 

Convention ruled that it had power to 

admit amicus curiae submissions in 

appropriate cases. The Court examined 

Article 44 of the ICSID Convention which 

states that if a question comes up, which is 

not covered by the Convention or the 

Arbitral Rules, the tribunal shall decide the 

question. The tribunal found the 

acceptance of amici submissions a 

procedural matter and rejected the 

argument that accepting the amici 

submissions is a procedural measure that 
37would have substantive consequences . 

The reasoning of the tribunal was that “the 

admission of an amicus curiae submission 

would fall within this definition of 

procedural question since it can be viewed 

as a step in assisting the tribunal to achieve 

its fundamental task of arriving at a correct 

decision in this case.”

38A subsequent amendment  to the ICSID 

rules appears to have put some clarity on 

the matter. The third amendment came into 
39effect on April 10, 2006.  This 2006 

amendment included provision to ensure 

transparency in Investment Arbitral 

proceedings. This statement also set out 

procedures for amicus applications and 

filling of such submissions. Article 37(2) 

of the amendment to the ICSID Rules 

provides thus:

“After consulting both parties, the 

Tribunal may allow a person or entity 

that is not a party to the dispute (in this 

Rule called the 'non-disputing party') 

to file a written submission with the 

Tribunal regarding a matter within the 

scope of the dispute. In determining 

whether to allow such a filing, the 

Tribunal shall consider, among other 

things, the extent to which:
 
(a) the non-disputing party 

submission would assist the Tribunal 

in the determination of a factual or 

legal issue related to the proceeding 

by bringing a perspective, particular 

knowledge or insight that is different 

from that of the disputing parties; 
(b) the non-disputing party 

submission would address a matter 

within the scope of the dispute; 
(c) the non-disputing party has a 

significant interest in the proceeding. 

The Tribunal shall ensure that the 

non-disputing party submission does 

not disrupt the proceeding or unduly 

burden or unfairly prejudice either 

party, and that both parties are given 

an opportunity to present their 

observations on the non-disputing 

party submission.”

However, certain limits have been 

established to address certain concerns 

that parties have had in proceedings. The 

non-disputing parties are not parties and 

the term “non-disputing parties” can be 

misleading. Amici curiae or non-

disputing parties in some instances have 
40

filled petitions to be joined as parties  but 

these petitions have been rejected. Amici 

curiae only have the opportunity to file

30policy of a nation . 

31In Methanex v. USA  (“Methanex” case), 

the issue of allowing amicus briefs was 

brought under Chapter Eleven (11) of the 

North American Free Trade Agreement 

(herein referred to as NAFTA). The 

tribunal admitted an amicus brief in 

January 2001 and though the tribunal 

stated that there was nothing in the 
32UNCITRAL Arbitration Rules  expressly 

conferring upon an arbitral tribunal the 

power to refuse or accept amicus 

submissions, it inferred the power so to do 

from Article 15(1) of the UNCITRAL 

Arbitration Rules which provides that the 

tribunal may conduct the arbitral 

proceedings as it considers appropriate. 

The view of the tribunal was later 

confirmed by the tribunal in UPS v. 
33Canada . Considering the scrutiny of the 

media and non-governmental organizations 

(NGO) on this decision, the NAFTA 

Parties thereafter addressed the issue of 

amici submissions or non-disputing party 

submissions by releasing an interpretative 

statement on non-disputing party 
34participation .

The first case in which the issue was raised 

under the International Centre for 

Settlement of Investment Disputes (ICSID) 

40
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submissions and not be joined as parties. 

Also, there are conditions set out by the 

various rules when amici submissions are 

requested. Under the ICSID rules quoted 

above, particularly Rule 37 (2), conditions 

for accepting submissions have been 

stated. Lastly, amici have no access to 

hearings or pleadings of the parties 

without the consent of the parties. The 

proceedings still remain confidential and 

private. 

2. Commercial Arbitration

Arbitration is the preferred mechanism for 

commercial parties who mostly hinge their 

preference for arbitration on the privacy of 

arbitral proceedings and the confidentiality 
41surrounding the process . Parties are 

persuaded to go for arbitration in a bid to 

avoid the public scrutiny of the Court 

process. Some national arbitration laws 

and various institutional arbitration rules 

protect the privacy of the parties and 

confidentiality of the process. Third party 

intervention is therefore generally 

anathema in commercial arbitration 

proceedings. The submission of amicus 

brief is not the norm in arbitration between 

private parties. However, the filing of 

amicus briefs has grown to be an 

acceptable practice in International 

Commercial Arbitration.

resolving disputes and the preservation of 

the integrity of the arbitral system.  

In assisting the Courts as an amicus, care 

must be taken not to overburden the Court 

by lengthy briefs. The intervention of an 

amicus should be restricted to issues 

before the Tribunal/Court. Briefs should 

be kept to a reasonable length, precise and 

supported by the relevant authorities. The 

African Court system in the exercise of the 

discretionary power to accept or reject an 

amicus brief ought to encourage the filing 

of amici briefs in appropriate situations, 

either by invitation from the Court or by 

allowing the application of an amicus. The 

practice of allowing a non-party to a suit 

to apply to be amicus curiae rather than 

the common practice of always having to 

invite such submissions should be 

embraced in appropriate situations. Where 

rules of Court are lacking, appropriate 

rules should be put in place as to guide the 

filing of amicus briefs. 
  
In conclusion, from the above it is evident 

that amici do play an important role in 

helping Courts and tribunals reach a just 

determination of matters they ordinarily 

might have no expertise in. Therefore, the 

importance of the amicus curiae in 

arbitration, particularly Court related 

arbitration matters cannot be 

overemphasized.

3. The Role of Arbitral Institutions 

Leading arbitration institutions have 

recognized the need to assist national 

Courts as amicus curiae in matters relating 

to arbitration. The International Chamber 

of Commerce (ICC) Court of Arbitration 

Paris in its interest of safeguarding and 

protecting the integrity of the arbitral 

process would intervene as amicus curiae 

on matters that affect the ICC Rules or are 

of broad legitimate interest in the work of 

Arbitral Institutions. 

In Halliburton Company (Appellant) v 

Chubb Bermuda Insurance Ltd (Formerly 

known as Ace Bermuda Insurance Ltd) 
42(Respondent)  before the supreme Court 

of England, the International Chamber of 

Commerce (ICC), the London Court of 

International Arbitration (LCIA) and 

Chartered Institute Of Arbitrators (CIArb) 

were granted permission “to intervene as 

institutions representing the broadest 

possible concerns of users with the same 

and similar concerns about the Court of 

Appeal's decision”. The issues for 

determination related to the appellant's 

application to the High Court for the 

removal of the Chair of the arbitral 

tribunal under section 24 of the English 

Arbitration Act 1996, arguing that the 

relevant circumstances (the chair having 

accepted appointments in two other related 

51also known as next friend .  The role of a 

litigation friend must never be confused 

with that of an amicus. A litigation friend 

represents the interests of a party and can 

therefore be partial. 

An amicus should be impartial and the 

brief aimed at assisting the Court at 

arriving at the just and proper decision in 

an objective manner not simply pursuing 

its own partisan interests, legitimate or 

otherwise.  It must be recognized that 

arbitral institutions do have an obligation 

to protect the integrity of the arbitral 

system and acting as amicus enables this 

important function to be carried out in the 

interest of maintaining the integrity of the 

system. 

Conclusion

Arbitral institutions have an important role 

to play in safeguarding the development 

and integrity of the arbitration process. 

They should regard themselves as the 

gate-keepers. 

African arbitral institutions need to be 

watchful and vigilant for instances where 

their intervention as amicus is required to 

preserve the integrity of the arbitral system 

and the confidence of users. Indeed it 

should be part of their functions, they must 

be committed to providing unbiased and 

non-partisanship amicus briefs that 

preserve the legitimate interests of 

arbitration as an effective means of 

references as respondent's party arbitrator, 

without the knowledge of the appellant), 

had given rise to doubts as to the 

impartiality of the chair. The challenge 

brought by the appellant had been rejected 

at the lower Court i.e. the English High 

Court and the Court of Appeal. However, 

permission to appeal to the UK Supreme 

Court on the following two issues was 

granted: 

a. Whether and to what extent an 

arbitrator may accept appointments in 

multiple reference concerning the same 

or overlapping subject matter with only 

one common party without thereby 

giving rise to an appearance of bias; and 

b. Whether and to what extent he/she 

may do so without disclosure. 

Judgment is yet to be delivered in the 
43matter.

44In Uber Technologies v. David Heller  

pursuant to Rule 92 of the Supreme Court 
45of Canada , the International Chamber of 

Commerce (ICC) and other arbitration 

institutions acted as interveners pursuant to 

the Rules of the Supreme Court of Canada 
46allowing amicus curiae .  The interveners 

included the Chartered Institute of 

Arbitrators, (Canada) INC., jointly with 

the Toronto Commercial Arbitration 

Society, Young Canadian Arbitration 

Practitioners and Arbitration Place. The 

issues for determination before the apex 

Court related to questions with respect to 

the competence-competence principle. 

ICC's submissions were directed to 

whether the competence-competence 

principle applies where a challenge to the 

jurisdiction of the arbitrator is based on the 

alleged invalidity of the arbitration 

agreement and the proper approach for 

determining the suitability of arbitration 

including arbitration for resolving certain 

categories of disputes. The written 

submissions of ICC emphasized that it 

takes no position on the disposition of the 

appeal, and that its submissions are 

informed by the ICC's Court experience 

and expertise in international arbitration. 

Relying on the  apex's Court's judgments 
47 48in Dell  and Seidel , as well as the strong 

emerging international consensus, the ICC 

submitted that, “in commercial cases, 

allegations of invalidity ought to be 

addressed in the same manner as other 

jurisdictional challenges pursuant to the 
49competence-competence principle” . On 

the issue of the proper approach for 

determining the suitability of arbitration, 

including ICC arbitration for resolving 

certain categories of dispute, ICC 

submitted that “such determination ought 

to be made having regard to clearly 

expressed policy structures applying the 

competence-competence principle and the 

allocation of judicial and arbitral 
50responsibilities” .

Judgment is yet to be delivered in the 

matter. 

Indeed arbitral organisations recognise the 

important role they can play in 

safeguarding the integrity of the arbitration 

process as independent and impartial 

amici. In the Uber Tech V David Heller 

supra, the ICC brief emphasized thus: 

“The ICC takes no position on the 

disposition of this appeal. Its 

submissions are informed by the ICC 

Court's experience and expertise in 

international arbitration…”

Distinction between a “Friend of Court” 

and “Friend of Party”

The friend of Court (amicus curiae) is 

someone/organisation who is not a party to 

a case but assists the Court by offering 

information, expertise, or insight that has a 

bearing on the issues in the case; and is 

typically presented in the form of a brief. 

The decision on whether to consider an 

amicus brief lies within the discretion of 

the Court.

On the other hand, friends of parties in 

common law, refers to a person who 

represents another person who is under 

disability or otherwise unable to maintain 

a suit on his or her own behalf and who 

does not have a legal guardian. They are 
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(SAN), as well as an Attorney-at-Law in the State of 

New York and Commonwealth of Massachusetts in 

the United States of America.  He is the Chairman of 

the Nigerian Bar Association Section on Business 

Law (NBA-SBL), and Co-Chair of the Nigerian 

Coalition of Services Industry (NCSI).  He was 

integrally involved with respect to the validation of 

the Draft Schedule of Specific Commitments for 

Trade in Services (the ECOWAS Protocol) and a 

signatory to the Schedule submitted to the ECOWAS 

Secretariat.  Mr. Adio was also appointed by the 

President of the Federal Republic of Nigeria as a 

member of the Presidential Committee on the 

Impact and Readiness Assessment for the 

Implementation of the African Continental Free 

Trade Agreement (AfCFTA).  The Firm is currently 

working with various stakeholders (private and 

public) regarding the implementation and impact of 

the AfCFTA as it relates to foreign and indigenous 

businesses.   

COPLEY PARTNERS is a full-service law firm 

that provides clients with unparalleled ingenuity and 

a comprehensive range of legal counsel and business 

consulting services.  The Firm takes pride in the 

depth and breadth of the legal expertise of its 

members, as well as their industry knowledge, 

innovation, tenacity and entrepreneurial zeal for 

solving the most complex and even unprecedented 

matters on behalf of its clients.  Our approach is to 

be proactive, flexible and responsive to the needs, 

demands and requirements of clients, and combine 

legal advice of the highest caliber with practical and 

commercial acumen.  The members and consultants 

of the Firm bring a wealth of experience to client 

representation based on many years of law and 

business practice both in Nigeria, Europe and the 

United States of America.

 

INTERNATIONAL TRADE PRACTICE

Seni Adio, SAN heads the Firm's International Trade 

Practice.  Seni is a Senior Advocate of Nigeria 

Copley Partners

Barristers | Solicitors | Arbitrators | Notaries 

Public

2B Awori Crescent, off Obokun Street, off Coker 

Road, Ilupeju, Lagos. www.copleypartners.com

Key Contacts

Mr Seni Adio, SAN 

seniadio@copleypartners.com | Toyosi Fatoki 

toyosifatoki@copleypartners.com
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Bilateral Currency Swap Agreement - Finance Law

1Simeon Okoduwa  
Partner, Alliance Law Firm

.

Bilateral Currency Swap 
Agreement Between 
China And Nigeria

third party currency, typically, the US 

Dollar. The currency swap arrangement 

will be denominated in a direct exchange 

between Nigeria's currency, the Naira and 

China's currency, the Renminbi. The deal 

would make the Naira more available and 

accessible to Chinese businesses. In 

reciprocity, availability of the Renminbi 

(RMB) would be guaranteed for their 

Nigerian counterparts in order to enhance 

convenience, speed and transaction 

volumes between the two countries.  

Several other countries with growing trade 

volumes with China have similarly entered 

into currency swap arrangements with the 

Asian giant. These include the United 

Kingdom, Malaysia, Canada, South Korea, 

South Africa and the United Arab 

Emirates.

What are Swaps?

5A swap could be described as a derivative  

contract (this is a contract between two or 

more persons whose value draws upon an 

established/agreed underlying financial 

asset or instrument such as stocks, interest 

rates, bonds, commodities or currencies) 

which involves the exchange of financial 

instruments between parties. The subject 

of the exchange could be almost anything. 
6Thus, swaps include interest rate swaps , 

7 7debt-equity swaps , currency swaps  and 
8commodity swaps . However, most swaps 

tend to involve cash flows based on a 

notional principal amount that both parties 
9may have agreed to .  Specifically, the 

standard swap is an agreement between 

two parties in which each party agrees to 

pay the other an amount of interest 

calculated on a principal amount over 

several specified periods of time. If the 

principal amounts are expressed in 

different currencies it is referred to as a 

currency swap and, in addition to cross-

payment of interest in the different 

currencies, there is usually an exchange of 

the principal amounts at the outset and end 

of the swap. Traditionally, swaps are not 

traded on exchanges and they are not 

instruments commonly utilised by retail 

investors. It is a haven more for financial 

institutions, countries and large 

conglomerates. 

Currency Swaps

Typically, a Currency Swap or a Cross-

Currency swap, as it is otherwise known, 

is an agreement in which one party 

borrows one currency from, and 

simultaneously lends another to, the 

second party. Each party then relies on the 

repayment obligation to its counter party 

as collateral for the swap and the 

repayment amount is fixed at the foreign 

currency (FX) forward rate prevailing as 

of the commencement of the contract. In 

other words, the two parties exchange 

payments of principal and interest on a 

loan made in one currency for payments of 

principal and interest of a loan of equal 
10value in another currency . 

Providing a hedge to exchange rate risk 

exposure or mitigating the cost of 

borrowing foreign exchange are arguably 

the primary reasons of a currency swap. 

Since exchange rates in the market place 

fluctuate over time, the swap agreement 

allows for predictability; enabling the 

parties establish exactly how much money 

they would receive and be required to 

repay in the future. In this way, the swap 

arrangement provides a platform for 

countries to denominate aspects of their 

mutual trade by directly exchanging their 

respective national currencies, rather than 

relying on a third-party value measure, 

which by global standards is, principally, 

represented by the US Dollar.   

On the trade date of a currency swap, the 

respective parties exchange actual 

amounts in the two currencies. For 

example, under the current bilateral 

currency swap agreement between Nigeria 

and China, one party receives 15 billion 

Chinese Yuan (RMB), while the other 

receives N720 billion (Naira) (equivalent 

of $2.5bn).  During the term of a swap 

agreement, interest is paid periodically by 

each party, in the same currency as the 

principal received, to the other party. 

Interest could be paid at a fixed rate, 

floating rate, or a combination of both.  At 

the end of the agreement, the parties 

would then swap again using the same 

exchange rate, thus closing out the deal. 

CBN Regulations for Transactions 

Under the Currency Swap Deal

In order to regulate the bilateral 

agreement, the CBN drafted regulations 

for transactions in Renminbi titled 

“Regulations for Transactions with 

Authorised Dealers in Renminbi”. These 

regulations have been rolled out by the 

CBN pursuant to its statutory mandate set 

out under the provisions of the Banks and 

Other Financial Institutions Act (BOFIA) 

LFN 2004 (as amended) and the CBN Act 

2007.

According to the guidelines contained in 

the regulations, the swap agreement is for 

a maximum of 15 billion Chinese Yuan for 

N720 billion with a three year tenor. This 

is, in effect, saying that within three years, 

Nigeria will honour all transactions with 

an aggregate total of 15 billion Yuan, 

which is equivalent to ₦720 billion of her 

currency. Deposit Money Banks and 

Merchant Banks are identified as 

authorised dealers. Already, Standard 

Chartered Bank, First Bank of Nigeria, 

Zenith Bank and Stanbic IBTC have been 

indicated as the settlement Banks for 

businesses and importers from both 

countries.  

Purpose of the Currency Swap Deal

The purposes for which the currency swap 

is to be used are:

I.   Financing trade and direct investment 

between China and Nigeria; 
ii.   Maintenance of financial market 

stability; and
iii.  Any other agreed purposes between 

the countries.

trade surplus of ₦2175.1 billion compared 

to a ₦253.3 billion deficit experienced in 
2the same period of 2016 . 

The bilateral relations between the Federal 

Republic Nigeria and the People's 

Republic of China have continued to 

experience a growth trajectory over time, 

especially in the areas of bilateral trade and 

strategic cooperation. Bilateral trade 

volume between the two countries grew by 

30% to about $12.3 billion between 

January 2017 and November 2017 as noted 

by the Deputy Chinese Ambassador to 

Nigeria, Ling Jing, at the signing ceremony 

of the bilateral currency swap agreement in 
3Beijing . As the above figures corroborate, 

data from the Nigerian Bureau of Statistics 

(NBS) Foreign Trade Report for Q1 2018 

shows China is the country's largest import 

partner, representing 21.09%, valued at 
4N530 billion for all imports . It is against 

the backdrop of this robust trading 

relationship that the recent currency swap 

arrangement between these countries 

should be viewed. 

Execution of the Nigeria-China 

Currency Swap Agreement

The formal signing ceremony of the 

Nigeria-China bilateral currency swap 

agreement, which is to operate for an 

initial three-year period, took place on 

April 27, 2018 after two years of 

negotiations. However, this epoch-making 

event was formally announced by the 

Central Bank of Nigeria on May 3, 2018. 

In summary, this agreement aims to 

develop, facilitate and provide adequate 

local currency liquidity for trade between 

the two countries and prevent the use of a 

Introduction

 Nigeria's trade surplus was enhanced to 

₦837.1 billion by March 2018 from 

₦114.1 billion in the same month of a year 

earlier i.e. 2017. Her exports rose by 54.5 

% year-on-year to ₦1441.8 billion, mainly 

due to the higher sales of crude oil (57.3 

%); raw materials (105.6 %) and mineral 

goods (519.4 %) recorded over the period. 

Nigeria's main export partners were: 

Netherlands (21 %) of total exports, India 

(18 %), Spain (8 %), the US (8 %) and 

France (6 %). Imports dropped 23.4 % to 

₦604.7 billion. The most important import 

partners were: China (21 %) of total 

imports, Netherlands (12 %), Belgium (11 

%) and the US (7 %). In summary, in the 

first quarter of 2018, the country posted a 

Deposit Money Banks 

and Merchant Banks 

are identified as 

authorised dealers. 

Already, Standard 

Chartered Bank, First 

Bank of Nigeria, 

Zenith Bank and 

Stanbic IBTC have 

been indicated as the 

settlement Banks for 

businesses and 

importers from both 

countries.
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Eligibility

The objectives of the swap deal could be 

achieved through the purchase, sale and 

subsequent repurchase and resale of the 

Chinese Yuan against Nigeria's Naira and 

vice versa. In order to achieve these 

deliverables, the CBN has announced that 

bi-weekly bidding sessions in Renminbi 

would take place at which only trade-

backed transactions would receive 

attention. The conditions to be satisfied 

by those seeking to participate in the 

bidding sessions are as follows:

I. All authorised dealers shall be 

required to first open accounts with a 

preferred correspondent bank and, 

thereafter, notify the CBN with the 

requisite account details. Such banks 

may either be onshore or offshore 

China.
ii. All importers who intend to import 

from China are required to secure 

proforma invoices denominated in 

Renminbi in partial fulfilment of 

Form M registration formalities. 
iii. Payments on trade transactions 

involving beneficiaries who are not 

based in China shall not be permitted 

in the window.
iv.  Domiciliary accounts which base 

currency is Renminbi cannot be 

opened for customers by authorised 

dealers which are Merchant and 
11Deposit Banks . 

Mode of Payment 

a.  Letter of Credit Transactions: All 

negotiating documents and/or 

shipping documents (as may be 

applicable), must pass through the 

Beneficiary/Supplier through his/her 

bank to the issuing bank. For the 

avoidance of doubt, on no account 

must a bank endorse or pay on 

documents that do not comply with 

the routing outlined above.
b.  Bills for Collection transactions: 

Documents must be routed to the 

issuing bank either directly from the 

supplier's bank or through the 

offshore correspondent bank of the 

issuing bank; and
c. In addition, the documents in respect 

of 'Not Valid' for foreign exchange 

transactions shall be routed by the 

supplier directly to the applicant's bank 

that validates the underlying e-form 

'M”.

Applicable Process Flow

i.  Bi-weekly Renminbi bidding sessions 

may be conducted;
ii. Only trade-backed transactions are to 

be accommodated;
iii. Applicable levies on imports and 

exports shall continue to be paid by 

importers and Exporters;
iv. Authorized dealers must utilize funds 

within a 72-hour window from value 

date. Where this is not feasible, such 

funds must be returned to the CBN for 

repurchase at the Bank's buying rate;
v. The current account of authorized 

dealers are to be debited by the CBN on 

the day of intervention with the Naira 

equivalent of the Renminbi bid request;
vi. Bids to be settled spot through a 

multiple –price book bidding process;
vii. No pre-determined spread on Spot FX 

transactions are to be allowed subject, 

however, to authorized dealers earning 

not more than 50 kobo on a customer's 
12bid . 

Some Key Potential Benefits of the 

Deal?

a. The currency exchange under the 

bilateral swap agreement is designed to 

address the inadequacy of local 

currency liquidity as between Nigerian 

and Chinese industrialists pursuant to 

carrying on their businesses. Also, the 

deal would assist other local businesses 

by improving access to foreign 

exchange for business transactions 

while providing a credible option to 

other scarce foreign currencies, which 

comparatively attract higher interest 

rates. Indeed, exposure to third party 

currency volatility is minimised under 

this arrangement. 
b. The swap arrangement is arguably an 

enabler for Nigerian manufacturers, 

especially small and medium scale 

enterprises (SMEs) and cottage 

industries in manufacturing and export 

businesses to either revive, consolidate 

or grow their businesses under a 

conducive policy framework that eases 

importation of raw materials, spare 

parts and simple machinery for 

production.  This could in turn increase 

the competiveness of Nigerian 

businesses and reduce unemployment. 
c. Nigeria, being China's biggest 

investment destination in Africa, 

 currently has several of its companies 

involved in construction and 

maintenance contracts in sectors such 

as railways and roads, oil and gas, 

water generation, power, hospitals, 

airport terminals, petro-chemical plants 

which contracts have either been 

frustrated or simply suspended owing 

to funding difficulties. This swap 

arrangement potentially provides an 

elixir to revisit completion of these 

projects. Hitherto, reliance on local 

banks for funding requirements has 

largely proven unhelpful because of 

high cost of these loans and the 

resultant negative impact on the cost of 

executing government contracts.    
d. Owing to the more favourable 

exchange rate between the Naira and 

the RMB relative to the US dollar and 

the exclusion of a third party currency 

intervention, it would cost less for 

traders to acquire Naira and RMB and 

ultimately improve profit margins for 

businesses.  
e. It could assist both countries in the 

management of their foreign exchange 

reserves, encourage financial stability 

and enhance wider economic 

cooperation between the two countries.
f. Nigeria should be able to preserve its 

current $48bn foreign reserve as she 

would not need to draw on it for the 

significant trade volumes between the 

two countries.  
g. The advent of the deal could serve to 

consolidate the already enhanced 

access to forex in Nigeria, what with 

her recovery from a recession, 

improving Foreign Direct Investment 

(FDI) (even if perceived to be slow) 

and the establishment of the Importers 

and Exporters (I&E) window.  
h. Since most of the goods we import into 

this country are from China, having 

eliminated the use of US Dollars for the 

purchase of those goods from China at 

the rate of N360 to one Dollar, goods 

can now be purchased directly from 

China with the Chinese RMB at a more 

favourable exchange rate. The 

implication of this is that Chinese 

goods will now be far cheaper in 

Nigeria and will now be within the 

reach of more people.

What Should Nigerians be Concerned 

about?

Having signed up to this deal, Nigeria 

must ensure that it closely monitors the 

execution of the deal and how it is 

impacting her economy. The CBN is 

encouraged to have regard to the following 

considerations in its monitoring capacity:

I. The need to maintain sustained 

oversight over operationalization of the 

deal in order to ensure that the potential 

rise in the demand for the Yuan does 

not result in a depreciation of the Naira 

against the Chinese currency and 

further widen the existing trade 

imbalance and balance of payments 

equation which are heavily skewed in 

favour of China.

ii. Given the potential upsurge in imports 

from China, agencies such the 

Consumer Protection Council (CPC) 

and the National Agency for Food, 

Drugs Administration and Control 

(NAFDAC) and the Nigeria Standards 

Law Digest Winter 2019 Law Digest Winter 2019

Organisation (NSO) must be better 

positioned to ensure that quality, 

safety and standardisation are not
  compromised. If unchecked, this may 

negate the federal government's 

import substitution agenda, stifle 

domestic production and inevitably 

worsen the unemployment crisis. 

While the recent reassurance from the 

CBN Governor, that the 41 banned 

items are not included in the deal is a 

welcome development, responsible 

agencies of government must be ready 

and willing to enforce the sanctions 

regime in our laws as and when 

appropriate. 

Conclusion

One way of assessing this deal is to 

consider the balance of benefits to the 

parties involved.  From the statistical data 

provided in the opening paragraph of this 

piece, it is evident that China is Nigeria's 

biggest import partner. Although, the 

trade between the two countries has 

grown exponentially over the course of 

the last decade, need we reiterate that it 

has remained grossly lopsided and 

imbalanced in favour of the Chinese. This
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 trade deficit with China, which by the 

way, has remained an unresolved decade, 

need we reiterate that it has remained 

grossly lopsided and imbalanced in favour 

of the Chinese. This trade deficit with 

China, which by the way, has remained an 

unresolved issue since the 70s, has 

perennially caused capital flight and a 

corresponding weakening of the local 

manufacturing and construction sectors.  

The National Bureau of Statistics reports 

that the trade deficit between China and 

Nigeria was favourable to China by as 

much as USD16.9 billion between 2013 

and 2016. 

Consequently, while the potential benefits 

accruable from this deal have been well 

documented, Nigeria needs to adopt 

immediate steps to address the trade 

“mismatch” with China and her other 

foreign trade partners. Some of these 

critical measures must include the 

following:
 
i. Addressing its lack of industrialisation 

status as this is a necessary prerequisite 

for economic development and 

favourable balance of trade with her 

foreign trade partners. Lack of 

industrialisation is responsible for 

consigning Nigeria to the status of a 

perennial exporter of commodities and 

importer of manufactured and finished 

goods from China and other 

industrialised countries of the world. If 

Nigeria slowly stops its dependency on 

importation of manufactured goods, 

promotes local content and establishes a 

framework for stimulating production 

of processed goods, she would be well 

on the road to reversing the trade 

imbalance that currently exists with 

those countries. 

ii. Next, Nigeria must escape the 

commodity trap. Nigeria's foreign 

earnings is majorly commodity-based 

and dependent on a single product i.e. 

crude oil. What this means is that 

should there be any fluctuations in the 

price of the commodity in the 

international market, it would affect 

Nigeria's trade balance with its trading 

partners. If a trading partner is not 

buying much of Nigeria's oil which 

accounts for over 90% of its foreign 

earnings, this would affect Nigeria's 

trade balance with that country. For 

example, China's crude oil import from 

Nigeria is negligible and since she does 

not have much else to offer China by 

way of trade, she would invariably hold 

the shorter end of their trade 

relationship.

iii. The infrastructural deficit in Nigeria is 

a national emergency and is well 

documented. According to the World 

Bank's Ease of Doing Business Report 

2018, Nigeria is ranked 159 majorly 

because of the dearth of infrastructure. 

Non-existent or poorly maintained 

roads, grossly inadequate and epileptic 

electricity supply and unreliable 

transportation system are part of the 

challenges that signpost the 

infrastructural malaise in the country. 

Suffice it to mention that businesses 

rely on infrastructure to thrive. 
    
It is our hope and expectation that the 

Federal Government of Nigeria would be 

galvanised by the currency swap 

agreement with the People's Republic of 

China to refocus attention on these 

measures with a view to jump-starting a 

reversal of the current trade deficit with 

China and her other trade partners.  
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Firm Overview 

olola & Akpana (“S&A”) is one of the 

Sleading commercial/oil & gas law 

firms in Nigeria. With fully functional 

offices strategically located in Lagos, Abuja 

and Port Harcourt, we are able to provide 

highly integrated and seamless legal services 

on a national basis. The Firm has a reputation 

for providing quality legal services founded 

on integrity, professionalism and the best 

traditions of the Bar. We provide firm-wide 

expertise to our clients through our emphasis 

on a strong academic background, continuous 

learning and specialization. Some of our 

Partners are admitted to practice law in at 

least one other international jurisdiction in 

addition to Nigeria. We use international 

benchmarks whilst utilizing local knowledge 

to provide value-adding solutions that span 

conventional legal remedies. 

Relevant Practice Areas 

1. M&A 
We acted as sole legal advisors in a cross 

border acquisition involving the divestment of 

an agreed interest in a Nigerian entity and 

prepared/reviewed/negotiated relevant 

transactional documents, including share 

purchase agreement and shareholders' 

agreement. The transaction is worth circa 

USD 1,500,000. 

We acted as Transaction Counsel in the 

restructuring of a Nigerian entity and 

acquisition of its shares by foreign investors. 

Our role in this transaction involved preparing 

the Deed of Transfer, Resolution approving 

the transfer of shares and obtaining the 

Securities and Exchange Commission's 

clearance for the transfer of shares. The deal 

was valued at US$10.731 million. 

2. Project Finance 
We are currently acting as sole legal advisor 

to the multinational consortium in a project 

finance deal. The deal is a Private Finance 

Initiative (PFI) with Nigeria's Federal 

Ministry of Transport to construct and operate 

critical infrastructures worth circa USD10, 

000,000 to be utilized by the Nigerian 

Maritime Administration and Safety Agency. 

3. Banking & Finance 
Acting as Sole Legal Adviser to the foreign 

Clients on the Deal. The Deal involves the 

financing for the acquisition by some foreign 

Strategic Investors of selected real estate 

assets in Ikoyi, Lagos State, worth circa 

NGN1,450,000,000 (One Billion, Four 

Hundred and Fifty Thousand Naira). 

4. Capital Markets-Equity and Debts 
We were joint Transactional 

Advisers/Solicitors to the Issuer, the Lagos 

State Government in the N500,000,000,000 

(Five Hundred Billion Naira) Bond Issuance 

Programme by Lagos State Government 

pursuant to the Lagos State Bonds, Notes and 

Other Securities Issuance Law 2008. It is the 

biggest bond issuance programme of a sub-

national government in Sub-Saharan Africa. 

5. Energy/Oil and Gas/Power 
Currently acting as transaction counsel to an 

indigenous oil and gas company in the 

acquisition of 40% participating interest in its 

mining lease by a prospective investor. The 

Firm's role includes advising, drafting, 

reviewing transaction documents and 

corporate due diligence on the investor. 
Acting as lead transaction advisors to an 

indigenous energy company in the acquisition 

and restructuring of an oil and gas entity in 

the Republic of Ghana. In addition to 

acquiring the Ghanaian entity, the transaction 

will also involve the Nigerian company 

entering into a technical Partnership 

Agreement with the Ghanaian entity and 

earning royalties and commission from the 

Ghanaian entity. 

Acted as transaction counsel in a Power 

Purchase Transaction between a State 

Government and 5 Independent Power 

Producing Companies. Our role included 

extensive review and redrafting of the Power 

Purchase Agreements between the State 

Government and five (5) Independent Power 

Producers (IPPs) for the powering of critical 

public infrastructures (streetlights, traffic 

lights, hospitals, etc.) in the State. 

6. Telecommunications/Fintech 
Acted as transaction Advisor to a Fintech 

Company in respect of cybersquatting claims 

and server transfer. 
Advised a Fintech Company on the 

requirement and procedure for startup of a 

consumer loan department 
Acted as Transaction Advisors to a Mobile 

Virtual Network Operator in Nigeria. 

7. Intellectual Property 
Successfully registered several trademarks, 

including “DukaShops”, “Aj's Medicine 

smart Pharmacy” with the Trademarks 

Registry. 
Currently defending a client at the 

Trademarks Registry in respect of an 

opposition filed to a trademark registered on 

behalf of the client. 
Provide trademark services to clients on a 

regular basis. 

8. Commercial Litigation/ADR/Arbitration 
Successfully defended a multinational oil and 

gas company in a Multi-billion Naira suit 

which arose as a result of a mystery spill in 

Emereoke Kingdom, Eastern Obolo Local 

Government Area of Akwa-Ibom State. The 

Court found in favour of the company and 

dismissed the claims of the Plaintiffs. 

Successfully defended a multinational oil and 

gas company at the National Industrial Court, 

Nigeria. The suit bordered on an alleged 

wrongful termination of employment and the 

claim was for N55million. The Appellant has 

filed an appeal against the judgment at the 

Court of Appeal and S&A has been briefed to 

undertake the defence of the multinational. 
Successfully defended a multinational oil and 

gas company at the Federal High Court in 

two judgment enforcement suits with claims 

in the sum of N7.7 billion and N10.9billion 

respectively. 

Successfully defended a major oil and gas 

company in 2 (two) suits bordering on 

alleged damages arising from oil prospecting, 

exploration and exploitation activities in Imo 

State of Nigeria. Following our representation 

the claims of N1 billion respectively against 

CNL was dismissed. The Appellants have 

filed appeals against both judgments at the 

Court of Appeal and S&A has been briefed to 

undertake defence thereof.

Solola & Akpana 
(Barristers & Solicitors) 
www.sololaakpana.com 
Tel: +234-84-303078; (0)818 686 4645 
Email: info@sololaakpana.com
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eorge Etomi &Partners (GEP) was 

Gestablished in Lagos in 1984, and we 

are one of the foremost commercial 

law firms in the country with offices 

strategically located in Lagos, Abuja and Port 

Harcourt. GEP is a full-service law firm with 

expertise spanning across the West African 

landscape and beyond. We have represented 

clients in market leading transactions in 

Nigeria across all sectors of commercial 

practice by adopting a constructive and 

analytical approach to the different concerns 

of our clients, offering advice and facilitating 

the development of their businesses. 

For over 35 years, GEP has built a reputation 

as a law firm which offers innovative and 

pioneering legal advisory solutions to its 

clients.Over the years, we have earned a 

distinguished reputation for offering 

qualitative professional services in the 

following core practice areas, among others: 

Mergers and Acquisitions, Capital Raising and 

Transaction Advisory, Energy and 

Infrastructure Projects, Financial Advisory 

Services.We have an active and highly 

dedicated team for each practice area with 

proven ability and experience in executing 

transactions seamlessly. 

Energy & Infrastructure Projects
Our wealth of experience in the various fields 

of power and oil & gas law puts us in a 

vantage position to provide excellent service 

to our clients. We have represented clients on 

various transactions, some of which include 

the following:

Ÿ We are legal advisers to the Springfield 

Group, an indigenous Ghanaian Oil 

Company, providing expert legal services 

on oil and gas projects. We advised the 

Springfield Group on its acquisition of an 

interest in an oil block in Ghana. Also, we 

provided legal advice on the transaction 

leading to one of the largest oil discoveries 

in commercial quantity by the company.

Ÿ Our team of experts guided the Sierra 

Leone Electricity and Water Regulatory 

Commission (SLEWRC) on the 

development of the off-grid regulatory 

framework and supported the development 

of the Energy Roadmap for the 

Government of Sierra Leone. The proper 

positioning of the SLEWRC thereafter 

enabled it to attract a grant of $44.4 

million USD from the Millennium 

Challenge Corporation (MCC) to support 

improved industry performance.

Ÿ Partnered with Norton Rose Fulbright in 

providing legal advisory services for the 

divestment of 60% of the Eko Electricity 

Distribution Company (EKEDC) to a top 

Nigerian Power Investment Holding 

Company as a core investor in the Power 

Sector, translating to the US$135,000,000 

(One Hundred and Thirty Five Million US 

Dollars) successful acquisition of the 

EKEDC by the investor.

Ÿ We are the National Legal Counsel to the 

Nigerian Gas Flare Commercialization 

Programme (NGFCP), a pioneering 

programme for the reduction and 

commercialization of gas flaring in 

Nigeria. We provide exceptional legal 

advisory services on the complex 

commercial structure of the programme 

and ensure that the commercial 

agreements are adequately structured. 

Ÿ Providing legal advisory services to two 

Distribution Companies (DisCos) on 

independent power projects and 

franchising arrangements with investors. 

Our role involves transaction structuring 

and advising on the transaction 

agreements.

Financial Advisory Services
We have represented several leading 

commercial banks, investment companies and 

financial institutions in the finance sector. Our 

Financial Advisory Services team has the 

proven ability to execute seamless financial 

transactions in connection with project 

finance, acquisition finance and trade finance 

within the sector.The following are some of 

our current and successfully executed 

transactions:

Ÿ Provided legal advisory services to one of 

the foremost commercial banks in Nigeria 

in connection with the bank's objective of 

raising and securing a US$400 Million 

(Four Hundred Million US Dollars) 

Structured Senior Secured Credit and Tier 

1 Equity Facility through Private 

Placement for investment in its business 

operations. We prepared the Private 

Placement Memorandum on behalf of the 

bank, given our transaction experience. 

We also drafted, reviewed and negotiated 

all legal documents in connection with the 

Facility and ensured compliance with all 

extant laws and regulations. 

Ÿ Provided legal advisory services to a 

Nigerian Bank in connection with loan 

facilities granted in the sum of 

N10,000,000,000 (Ten Billion Naira) to a 

number of investors to part-finance the 

acquisition of a national asset from the 

Federal Government of Nigeria for a total 

sum of $252,521,000.00 (Two Hundred 

and Fifty-Two Million, Five Hundred and 

Twenty-One Thousand US Dollars). We 

prepared and secured the relevant loan 

documents, security agreements and 

necessary approvals relating to the 

transaction. 

Ÿ Represented an investment company on 

its acquisition of one of the three paper 

mills in Nigeria from the Asset 

Management Corporation of Nigeria 

(AMCON). We provided requisite legal 

advisory services to the investment 

company on all aspects of the purchase of 

the paper mill.

For more information about the Firm 

kindly visit  www.geplaw.com.

e were founded in 1994 and 

Whave become one of Nigeria's 

leading business law firms.  

We have always had an international 

outlook. We have a reputation for, and an 

outstanding record of, carrying out critical, 

innovative and complex work to the 

highest standards of excellence.

We have advised and represented our 

clients on several of the most significant 

recent developments in Nigerian business 

law practice. We dofinancial, corporate, 

disputes, tax, energy, projects and 

commercial law work.

Finance 
Our finance work has consistently, for over 

25 years, been at the forefront of 

innovation and development in financial 

law and practice in Nigeria. We were the 

first Nigerian law firm to join the 

International Swaps andDerivatives 

Association (ISDA) and pioneered 

advisory on adapting global standard form 

derivatives documentation for the Nigerian 

market.We have advised on Nigeria's 

largest “IPO”, its largest debt offering, its 

first US Dollar Eurobond, its first offering 

to be listed simultaneously on stock 

exchanges in three countries, and its first 

Islamic finance unit trust.We have advised 

on many of Nigeria's largest, most 

complex and most creative banking 

transactions; and advised on several of the 

largest, most complex and newsworthy 

insolvencies in Nigeria today. 

On a regular basis, we work intensively to 

the highest standards of excellence 

advisingon the most critical 

transactionsinvolvinggovernments, blue-

chip corporates across various industry 

sectors,leading global, pan-African and 

Nigerian banks, multilateral and hybrid 

lenders, and development finance 

institutions.

Corporate
Our corporate group provides a full suite 

of structuring and other legal advisory 

services on foreign investment, mergers 

and acquisitions, reorganizations, 

reconstructions, compliance, private equity 

investments and exits and other corporate 

matters. 

The very first instruction that our firm ever 

handled was for the acquisition of an 

insurance company.  Since then we have 

advised sellers and buyers on more than 

100 mergers and acquisitions transactions.  

We continue to advise leading business 

organizations – global, pan-African and 

Nigerian – on consequential, complex and 

newsworthy mergers, acquisitions and 

other corporate transactions in all sectors 

of the economy. 

Nearly two decades ago, we advised on 

Nigeria's earliest and most successful 

private equity investment.  Since then, we 

have worked extensively with fund 

managers varying greatly in size, shape, 

focus, persuasion and origin.  We also 

frequently advise founders and investee 

companies on private equity and venture 

capital transactions. 

Disputes 
We have a robust and extensive disputes 

experience.  We have advised and 

successfully represented leading clients in 

virtually every sector of the economy on 

matters that were critical, novel, complex, 

large and in the news. We regularly 

represent clients before courts, 

administrative tribunals and arbitral 

panels (both home and abroad) on 

consequential disputes ranging from 

matters pertaining to banking, intellectual 

property, energy, construction, investment 

expropriation claims and challenge of 

regulatory 
decisions. Our lawyers are experienced in 

handling trials and appeals, dispositive 

motions and motions for stays and 

injunctions.

We handle arbitration matters, whether 

Nigerian or foreign,whether between 

commercial adversaries or by investors 

against states. We also do court 

proceedings relating to arbitration, 

including court applications to uphold 

arbitration agreements or to set aside 

awards.  Most of our arbitration matters 

have international dimensions. We also 

handle mediations. We have worked as 

lead counsel, in support of foreign law 

firms, as arbitrators and as registrars to 

arbitrators.

We represent clients in administrative 

hearings and investigations, both before 

officials of the executive arms of 

government and before committees of 

legislative bodies.

We work with speed, thoroughness and 

imagination, and with clarity as to goals, 

strategy and options from as early in the 

life of a dispute as possible.  We focus on 

achieving our clients' commercial aims 

and with an eye on what is realistic and 

practical.  We also audit and manage large 

portfolios of disputes proceedings.

Key Contacts

Gbolahan Elias
Partner
T: +234 803 402 3878
E: gbolahan.elias@gelias.com

Fred Onuobia
Partner
T: +234 803 402 3879
E: fred.onuobia@gelias.com

Further information about the firm, its practice areas, are available at www.gelias.com. This is a publication of 
G. Elias & Co. For further information, please contact us at gelias@gelias.com
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international banking and financing, transactions across several industries.
 
Our Firm is quite keen on growing businesses and creating impact, hence our focus on servicing companies and investors operating in 

sectors that touch on the 2030 SDGs, delivering the keynote address and sponsoring the Investing Impact Capital In Nigeria and 

organising the Annual Breakfast Series dedicated to stimulating discussion on investments and financing in the Nigeria’s Market 

https://thenigerialawyer.com/doa-inaugural-business-series-focuses-on-tmt-finance/https://doa-

law.com/news/2nd_Annual_Business_Series.html

TRANSACTIONS 

The Firm consistently advises technology driven indigenous companies, institutional 

investors, multi-national companies, 
international organisations, banks and other financial institutions on domestic and 
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 PRACTICE AREAS

 
CLIENT REMARK 

 PRACTICE AREAS

 
CLIENT REMARK 

NAME 

NAME 

 

VALUE

VALUE

 

DESCRIPTION 

DESCRIPTION 

 

RETAINER

RETAINER

MERGERS AND 
ACQUISITION 

Piggy Tech Global Ltd 

Platform Capital 
Investment Partners Ltd 

N/A

US$900,000 

Acquisition of a Gold Micro Finance Bank 

30% acquisition stake in Diversified 
Procurement Services Limited 

   
BANKING AND 
FINANCE 

Chinese Development 
Bank

US$4.5million Trade Facility No

Yes

   
Confidential US$20Million Uncommitted Term Facility No

No

Ping Express US$50million Joint Venture for the business of process packaging 
and transportation of goods across the African 
continent 

No

Solad Integrated Power 
Solutions Limited 

US$50million Strategic alliance with Viathan Engineering Limited to 
explore market opportunities in the power sector, for 
the supply, installation and deployment of electric 
utilities to end-users. 

Yes

Rerum and Investices Ltd US$80million Acquisition of a significant minority in Spottoball Ltd No

Swift and Allied 
Partners Limited 

US$26million Acquired the assets of micro-finance banks No

TELECOMMUNICATION 
AND FINTECH 

Data Verification 
Technology Solutions 
Limited 

N/A API and platform Integration, collaboration Agreements, 
including the structuring of its day to day business and 
corporate structuring 

Yes

Arca Payments 
company Limited 

N/A Procurement of its Switching License, PSSP License, 
PTSP License and the Non-Merchant Acquirer License 
from the CBN 

Yes

Connected Analytics 
Limited 

N/A Structuring of several API and platform Integration, 
collaboration Agreements including the structuring of 
its day to day business and corporate structuring 

Yes

Safeboda Nigeria 
Limited 

N/A Procurement of Mobile Money Operations License 
from the CBN, handling cybersquatting issues and 
re-assignment of domain name 

Yes

Solad Integrated Power 
Solutions Limited 

N/A Project with Babban Gona Agriculture for the 
provision of power distribution and electric utilities 
for its business 

No

Terragon Limited N/A Structuring of a Software as a Service Agreement and 
Aggregator Agreement 

Yes

TeamApt Limited N/A Structuring of its day business arrangements with 
merchants, agents, NIBSS, the CBN, banks and 
partners in respect to settlement, switching, mobile 
money operations, electronic payment, and agent 
aggregator structuring 

Yes

COMMERCIAL 
LITIGATION 

Asset Management 
Corporation of Nigeria 

N30billion Recovery of debts and assets on non-performing 
loan facilities granted by Eligible Financial 
Institutions 

No 

Keystone Bank 
Limited 

N800million Debt recovery services in connection with the 
recovery of non-performing loan facilities 

No 

Hayat Kimya Nigeria 
Limited 

N/A Procter and Gamble's Trade slander and use 
of unfair disparaging advertisement 

No 

Confidential NGN300Million Debt recovery No 

Confidential N16Billion Contractual Claim from an international hedge 
fund sponsor 

No 

Confidential N1Billion Amicable settlement in respect to restructuring 
and liquidation of a finance facility 

No 

Confidential N1.5Billion Specific performance and enforcement of the 
Construction and Sharing Agreement 

No 

Confidential US$20million Resolution of a contractual dispute No 

Confidential US$700k Settlement of contractual dispute arising from a 
Sub-Contract and Joint Venture Arrangement in 
connection with a Tank Cleaning and Sludge disposal 
contract awarded by Chevron Nigeria Limited 

No 

TeamApt Limited Series A Funding 
 

US$5.5Million Yes

Arca Payments 
company Limited 

US$5Million Equity Investment Yes

   Confidential US$18Million Uncommitted Term Facility No

   
Terragon Group US$5Million Series A Funding Yes

   Drosk Limited US$3Million Equity Financing Round led by Novastar Ventures 
Limited and East African investment fund company
in Max.NG 

No

Rensource Distributed 
Energy Limited 

US$4.6Million Project Financing Yes

Synergy Private Equity 
Fund 

US$28Million Investment in Viathan Energy Limited No

Trove Technologies Ltd US$100k Commercial Structuring and Equity Investment Yes

Confidential US$6.7million Asset financing of mining assets in Kogi State No

Confidential US$4million Quasi equity investment in a food/confectionaries 
industry company 
 

No

Solad Integrated Power 
Solutions Limited 

US$150million Convertible Loan Facility from Solad Power Holding 
LLC. 

Yes

Connected Analytics Ltd US$500k Bridge Equity Financing Yes

Zrosk Investment 
Management Limited 

US$195k Asset Financing of Max.NG No

Indigenous Private 
Equity Firm 

N800million Mezzanine Investment in a specialist private healthcare 
services hospital 

No

Synergy Private Equity US$2.5million Equity Investment No

Rensource Distributed 
Energy Limited 

€3.4million Debt Financing Yes

Piggy Tech Global 
Limited 

US$9million Project Financing of the Lagos State ultra-modern 
Infrastructure project 

No

Clane Company Nig. Ltd US$1.5million Seed Funding Investment Yes

Cash reward as a service 
Company (Confidential) 

US$5million Equity Fund Raise No

High Net Worth 
Individual 

US$1.4million Equity Investment in Stack Diagnostic Inc Yes
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Mr George Etomi and distinguished guests Chairperson and Co-Chairperson 2019 Dinner Planning Committee, Mrs Efe
Etomi and Mr Dapo Akinosun with other prominent Lawyers and Guests at 
the event

Secretary,2019DinnerPlanningCommittee, Mrs Soibi Ovia; Chairperson 2019 
Dinner Planning Committee, MrsEfeEtomi; with Mrs Aderemi Adeleye; 
Mrs Seyi Bella; and the Co-Chairperson 2019 Dinner Planning Committee, 
Mr Dapo Akinosun

 Mr Olumide Akpata, Mr George Etomi and other distinguished guests 
enjoying tunes from B.J Sax

L-R: Mariam Adewuyi; Chairman, NBA Lagos Branch, Mr Omoyemi Lateef 
Akangbe with his wife, Sherifat Akangbe; Seun and Nike Babaoye

Dr Babatunde Ajibade (SAN) and Chairman NBA Lagos Branch, Mr Omoyemi 
Lateef Akangbe

Co-Chairperson 2019 Dinner Planning Committee, Mr Dapo Akinosun and 
Mr Alex Muoka

Ex Governor of Cross Rivers State, Mr. Donald Duke and Mr. Seyi Bajulaiye

L-R: Chairman NBA Lagos Branch, Mr Omoyemi Lateef Akangbe; 
Mrs Obosa Akpata and Mr Olatunde Busari, SAN

L-R: MrAlexMuoka, MrSeyiBajulaiyeEx-Governor of Cross River State, 
Mr. Donald Duke, MrGeorge Etomi, MrsJoy Oduah

Mrs Mfon Usoro congratulating a prize winner at the event

NIGERIAN BAR ASSOCIATION, LAGOS BRANCH 

2019 ANNUAL 
Law Dinner

T H E M E D 

“The Great Gatsby”

EVENT GALLERY EVENT GALLERY
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Ex-Governor of Cross River State, Mr. Donald Duke delivering a Goodwill 
Message

Chairperson 2019 Dinner Planning Committee, Mrs Efe Etomi delivering a 
welcome address

Chairman NBA Lagos Branch, Mr Omoyemi Lateef Akangbe and AG Lagos 
State, Moyosore J. Onigbanjo, SAN

Mr Femi Falana, SAN

L-R: Ex-Governor of Cross River State, Mr. Donald Duke; Mr Hanoba 
Etomi and Mr George Etomi

Chairperson, 2019 Dinner Planning Committee, Mrs Efe Etomi with 
Ms Elizabeth Nicol

Ex-Governor of Cross River State, Mr. Donald Duke

Chairman, NBA Section on Business Law, Mr Seni Adio, SAN, presenting a 
prize to a lucky winner

Mrs Mfon Usoro delivering a speech on behalf of her husband, the NBA 
President, Mr Paul Usoro

Treasurer, NBA Lagos Branch, Mrs Foluke Akinmoladun and a 
Distinguished Guest

Mrs Efe Etomi and Mr Omoyemi Lateef Akangbe, 

Member of the 2019 Dinner Planning Committee Ms. Uche Nwadialo 
and Mrs Bose 

EVENT GALLERY EVENT GALLERY
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Law Firm Profile - Babalakin & Co.

Babalakin & Co (B&C) was established in 

July 1988 and has become a leading 

commercial law firm in Nigeria with over 

70 lawyers working from offices in Lagos, 

Abuja and Port Harcourt. B&C is 

structured as a partnership with 9 (nine) 

active Partners; three of whom are Senior 

Advocates of Nigeria (equivalent of 

Queens Counsel). 

The Firm has a strong reputation for 

excellent legal services rendered to a 

diverse portfolio of clients made up of 

financial institutions, multinationals, state 

owned enterprises, government agencies, 

regulatory bodies, foreign investors, 

indigenous businesses, high net worth 

individuals amongst others in various 

sectors of the Nigerian economy. 
B&C has developed extensive competence 

and vast capacity in different practice areas 

including Dispute Resolution; Corporate 

and Commercial Practice, Restructuring 

and Insolvency Practice; Banking and 

Finance; Energy and Extractive; 

Telecommunications; Information 

Technology and Intellectual Property; 

Transportation (Aviation, Maritime, Rail 

and Road); Taxation; Infrastructure, Real 

Estate and Construction. A few of B&C's 

recent work is highlighted below:

Arbitration 
·B&C acted for an IOC in an arbitration 

involving a USD$1bn claim for damages 

arising from an alleged breach of an oil 

and gas contract.

- The Firm represented a multinational oil 

company in a complex arbitration over 

disputes arising from the loss of 

commingled crude oil (1,566,052 barrels). 

The Respondent IOC counter-claimed for 

USD$342,980, 868 as damages for loss of 

3,112,989 barrel of crude oil. Owing to the 

complex nature of the dispute, several 

actions were successfully pursued in court 

to prevent the Regulator from transferring 

the crude oil at the heart of the arbitration 

to the Respondent and Regulators 

employees were subpoenaed to testify in 

the arbitration. 
B&C represented a foreign state-owed oil 

company in an arbitration initiated by a 

Nigerian company that took place in Dubai 

and London over a claim of USD$1, 

186,000,00 for an alleged breach of 

contract. 

- The Firm represented a private company 

against a Federal Government Agency in 

which an arbitral award of N54bn was 

made in favour of the Firm's client.
Litigation 

- B&C successfully resisted the 

enforcement of an arbitral award in the 

sum of USD$154,000,000 against a state-

owned oil company that resulted in 

complex litigations in Nigeria, United 

Kingdom and Bermuda. 
 
- B&C represented a state-owned oil 

company in an action to set aside an 

arbitral award made in London in the 

dispute between several IOCs in respect of 

the joint development and production of 

certain unit area which straddled two oil 

mining leases. An appeal is pending at the 

Supreme Court.

- B&C has acted for several coastal 

communities in an oil spillage case against 

a major IOC and judgement was granted in 

favour of B&C's client in excess of N10bn 

plus interest. The Firm is currently 

representing the community in the appeal 

filed by the IOC.

- The Firm obtained judgement against the 

Federal Government of Nigeria in the sum 

of N132,540,580,304 for the breach of a 

concession agreement on behalf of a 

client. 

- In an action filed by B&C on behalf of a 

liquefied natural gas-producing company 

against an agency of the Federal 

Government of Nigeria, the Firm obtained 

judgement totalling $57,809,395.29; an 

appeal is pending at the Supreme Court.
 

- B&C successfully represented a first-tier 

financial institution to recover a non-

performing multi-currency loan of 

approximately N4bn utilizing a debt asset 

swap arrangement. 

- In several other cases handled by the 

Firm, approximately N1.3bn judgment 

was secured in favour of different 

financial institutions representing 

principal and accrued interest due to the 

banks from their customers.  

- In a class action against a first-tier 

financial institution filed by its employees 

seeking compensation, for loss of 

employment, B&C successfully defended 

the Bank and averted a contingent liability 

in excess of N4bn on the bank's behalf.

A few of B&C's Transactions 

- Solicitors to the trustee for the creation 

of N500,000,000 fixed income funds and 

$2,000,000USD Funds.
 
- Transaction counsel to a major 

international investor in the acquisition of 

assets worth US$2.5 billion in a Nigerian 

IOC.

- Advised client in respect of a revenue 

assurance contract structured to 

significantly increase a Regulators 

revenue.

- Advised airline company in respect of its 

aircraft leases and purchase agreements.

- Advised in the restructuring of a power 

company and its power purchase 

agreements with genco.

- Advised joint venture company for the 

financing of a solid mineral mining 

project worth over $20 million.

- Advised various start-ups and Fintechs 

on IP related matters, self-service 

transport services and mobile money 

services. 

- Advised on commercial real estate 

transactions for acquisitions and joint 

venture agreements.
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charging a machine with liability. 

However, you may agree with me that 

science has shown to us time and time 

again that nothing is impossible. The 

human race is steadily steered towards 

this trend. In Saudi Arabia, a humanoid 

called Sophia was recognized as a citizen 

while in Japan, another AI was granted 

resident rights. If entities such as 
1 2Companies, Idols  or even rivers  are 

crowned with legal status, it is not 

impossible to assign legal personhood to 
3a more “living entity” such as an AI .

However, unlike the above listed entities, 

which are inanimate and incapable of 

causing harm on their own, when we 

imagine the possibility of a machine with 

electronic personality or personhood, our 

legal jurisprudence is faced with a new 

species. The addition of a new species in 

law, called 'machina sapien' will have a 

separate personality, capable of taking a 

decision just like a company. It will have 

the capacity to sue and be sued through 

its guardian or principal. In addition, 

claims against a machina sapiens can be 

remedied by its insurer, or the car may be 

arrested (confiscated).

This third option seems viable to me, 

although cars may become more expensive 

to own, due to the compulsory insurance. 

Well, who wants to own a car in a world 

where you can simply order a smart car of 

your choice to wherever you want? Who 

wants to deal with maintenance and all the 

headache that comes with owning a car? 

Certainly not me. The future is here guys,
Uber and other ride hailing companies will 

make the need to own a car almost useless 

especially in highly industrialized or traffic 

congested cities like Lagos, Nigeria. The 

prospect in the introduction of the 

personality of the machina sapiens into our 

legal jurisprudence is that it removes the 

fear of liability from purchasers and 

encourages innovation in our research and 

design. It is worth considering that a 

potential roadblock of innovation and 

technology can be avoided if this area can 

be considered by regulators, courts and 

government. If our world is fast 

approaching a possibility for machines to 

Artificial Intelligence Systems - Tech Law

Bolakale Mallick

ARTIFICIAL INTELLIGENCE 
SYSTEMS AND THE FUTURE 
OF LIABILITY

There has been a lot of rave and 

excitement with the potential of artificial 

intelligence, machine learning and newer 

boundaries in technology. While the 

impact of a well-defined artificial world is 

still being discovered, doubts and concerns 

also arise as dark storms cloud the big 

strides that are being made with new 

discoveries. One of the ethical topics 

which are already on debate is the question 

on the liability of autonomous cars and 

how the future legal system will be 

impacted by it. 

This paper raises some questions, which I 

will attempt to answer. Who should be 

liable for the acts of autonomous 

machines? Is it the user? Is it the 

manufacturer? Is it the programmer? Is it 

car hits another oncoming vehicle, the 

likely result is that users will be 

discouraged from using that product from 

that point. As expected, no one purchases a 

product for the purpose of being sued 

because of their use of that product. 

Having discussed the likely consequences 

that may accompany charging the 

manufacturer, the programmer or the user 

with liability, we are left with considering 

the last option- charging the living product 

itself with the liability. At first thought, it 

may sound impossible or even ridiculous 

the machine itself? While some have 

argued that it is regular to charge the 

manufacturer of a product with the liability 

of such product when it malfunctions as 

with existing product liability principle, it 

is also arguable that the misuse of the 

product by a user, without a necessary link 

to a fault in manufacturing, will make the 

user liable for the misuse. These familiar 

arguments seem clear-cut without a 3rd 

party in question – the “living product”.

As earlier stated, great strides has been 

made with the development of artificial 

intelligence especially through self-driving 

cars. In the new reality, a car can decide 

through machine learning, not to hit 

moving objects such as humans or an open 

car door. The technology has so advanced 

to a level, where technology is beginning 

to have a mind of its own; it can think and 

take decisions by using sensors and 

cognitive technologies. Therefore, in this 

new reality, the introduction of the product 

as independent variable calls for a review 

of our prior convictions and arguments on 

who is to bear liability. The decision to 

review is borne out of the need to avoid the 

consequences that may come with 

imposing liability in the usual way.

Assuming that by regulations, the 

manufacturer or programmer is imposed 

with the liability for the damages caused 

by a self-driving car, this will discourage 

investors who are willing to support the 

research and design of such cars. An 

unintended consequence of this is that 

innovation and research for such products 

will be stifled or altogether halted. On the 

other hand, where the user is held liable 

under a circumstance where a self-driving 

www.nglawdigest.com

One of the 

ethical topics 

which are 

already on 

debate is the 

question on the 

liability of 

autonomous 

cars and how 

the future legal 

system will be 

impacted by it.

Who wants to 

deal with 

maintenance 

and all the 

headache that 

comes with 

owning a car? 

Certainly not 

me. The future 

is here guys, 

Uber and other 

ride hailing 

companies... 

Associate, The New Practise
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1. The existence of Hindu idol as juristic person capable of having rights and discharging duties through sevakars were 

established in the court of law as early as 1925. In PramathaNathMullick v. Pradyumna Kumar MullickWhere the Court noted 

that “One of the questions emerging at this point is as to nature of such an idol, and the services due thereto. A Hindu idol is, 

according to long established authority, founded upon the religious customs of the Hindus, and the recognition thereof by 

Courts of law, a “juristic entity”. It has a juridical status with the power of suing and being sued”
2. This is a term coined from Gabriel Hallevy'sWhen Robots Kill: Artificial Intelligence under Criminal Law, (Northeastern 

University Press: Boston, 2013)
3. Clause 26 of the Electronic Transactions Bill.

What happens then when an AI goes 

rogue or acts outside the instructions of 

its principal?
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intelligence, cyber security, data 
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technology law in general. He is 

currently rounding up his LL.M 
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take decisions that are independent of 

human interaction, it is worthwhile that the 

consequences be borne by the machine 

rather than the individual or creator.

Despite the reasoning above, it is 

necessary to note that not all AI systems 

are eligible for personhood. Indeed, the 

only AIs that would qualify are those that 

are truly autonomous and can act as agent 

or even principals to other intelligent 

systems.

It is also worthy of note that Nigeria may 

be inadvertently, rowing its regulatory boat 

in a direction which allows it confer 

artificial intelligence with electronic 

personality. Accordingly, the Electronic 

Transactions Bill, 2017 introduces a new 

form of personality known as electronic 

agents, these agents will be capable of 

entering into valid contract as between 

themselves or with humans. The 

interesting point to note however is that 

they are only agents who act on behalf of 

their principal, consequently, they do not 

bear liability directly, the principle of 

vicarious liability may still be applicable.
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