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FROM THE EDITOR

Our Dear Readers, 

This 1ssue 22 of Africa's Premier Law Journal, Law Digest, has been specially packaged to usher our dear readers into the 

year 2021. 

Our choice of Law personality and theme have been influenced by the mood of the country. As Nigeria continues to 

grapple with a myriad of socio-legal and related political challenges including #EndSARS protests, COVID-19 pandemic, 

banditry and criminalities and others, our options got narrowed down to: “Law as Social Medicine: The Changing Face of 

Law, Practice and Socio-Political Challenges in Nigeria”

Our Legal Personality is 'Prof. Konyin Ajayi, SAN. A priest, lawyer and scholar many parts who sees law beyond a 

vocation. According to him, law is at the core of society, as the means to human-centric solutions in the constant 

transformation of society. The nature of transformation the Learned Silk perceives is such that is enabled or hindered by 

the framework of the law – “…this rings true today when you consider Nigeria pushing cryptocurrency as illegal, at the 

same time as Mastercard announcing use of cryptocurrency as a means of payment. For the future of society: the law can 

retard growth, incubate mediocrity and corruption; just as much as it can facilitate good conduct, advancement in human 

living, liveability, and sustainability.”

The edition also features other topical articles including Aishat Okesola's piece captioned “An Examination of Recent 

Trends in Taxation of the Digital Economy in Nigeria” which examines the huge potential for revenue from taxation of 

digital services in Nigeria. Chukwudi Ofili also examines sector-by-sector implications of The Nigerian Finance Act 2020 

while Steve Austin Nwabueze papers focuses on “The Right to Use Images of Athletes for Commercial Purposes – Gold 

Mine or Undermined?

The duo of S.T. James and Justus Imafidon brought to the fore the unseen hands of Covid-19 pandemic on criminal justice 

and administration in Nigeria in their paper titled: “Covid-19 and the Shutdown of Courts in Nigeria; Any Hope for the 

Awaiting Trial Detainees? Okanyi, D.O. also raises a similar issue on criminal justice and administration in the paper 

titled: “Revisiting the Authority of Police Officers to Institute Criminal Proceedings in Nigeria: Has the ACJA 2015 

Changed the Law?

This edition also joins Banwo & Ighodalo @ 30 to celebrate a unique milestone in its globally-ranked legal services 

delivery.

Happy reading!!! 

Yemi Oke, PhD
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In the beginning

The dream that gave rise to the 

establishment of Banwo & Ighodalo 

(“B&I” or the “rm”) was rst 

conceived in the late 1989. After 

series of talks and planning between 

the two founding partners, Femi 

Olubanwo and Asue Ighodalo, the 

dream became a reality when on the 

1st of February, 1991, B&I was 

established with a resolve to create a 

world-class law rm.

Right from the conception and 

planning stages, the founders were 

clear in their minds as to the kind of 

rm they wanted to establish. It was 

not going to be a rm of just 

themselves as owners. An enlarged 

partnership was central to their 

thinking and discussions. They were 

driven by an overall purpose to build 

a strong and lasting institution that 

would transcend the prevailing 

model of law practice at the time.

As Femi Olubanwo recalled in his 

30th Anniversary address on 

Monday, February 1, 2020: “We 

wanted to build an enduring 

institution that will deliver rst class 

work to clients; that will outlive its 

founders; that will continue to be 

owned and managed by people 

outside of ourselves who are 

possessed of a real proprietary 

lifetime interest in the fortunes of the 

rm – in effect, a self-perpetuating, 

self-renewing partnership model. One 

in which our non-lawyer support staff 

would also have a lifetime career 

within the rm, just as the lawyers do”.

This foundational idea of building an 

enduring Nigerian brand with 

footprints and deep relationships 

worldwide, is one recurring theme in 

Asue Ighodalo's constant charge to the 

rm's employees; usually to remind 

them of the founders' dream and keep 

everyone on track. Expectedly, his brief 

30th Anniversary remark did not miss 

recapping this philosophical 

underpinning of the B&I's founding.

Femi and Asue, after a stint as 

Associates respectively with Chris O. 

Okunowo & Co. and Chris Ogunbanjo 

& Co. (Two of Nigeria's pioneering and 

leading commercial law rms at the 

time), were well equipped with the 

skills set needed to launch into the 

Nigeria's legal landscape to make a 

difference. About two years after 

establishing the rm, the two were 

later joined by a like-minded then 

young lawyer, Kenneth Etim, who 

bought into the dream and had 

remained with the rm till date. Ken, 

who has been the rm's Managing 

Partner since 2012, has worked with 

the two founders since 1993 and has 

contributed to the transformation of 

the rm, achieving milestone upon 

milestone, over the years.

With a very modest beginning in 

1991, it was apparent B&I is built to 

last. 30 years after, the rm has 

evolved from a two-man practice 

providing legal services to only two 

clients into a 12-man partnership with 

circa 90 Associates, and many other 

seasoned professionals handling 

critical support functions. Today, B&I is 

a full service law rm providing best-

in-class, bespoke, cost-effective and 

well-timed legal services on a wide 

range of areas for a diverse group of 

clients over two thousand ve hundred 

in number across major cities and 

countries of the world. In this 

incredible journey spanning three 

decades and counting, the rm has 

been trusted with many 

groundbreaking transactions and has 

provided solutions to the most 

complex legal issues with records of 

success and awards. 

A culture of organic growth 

According to an August 2017 

McKinsey & Co.'s global survey on 

companies' growth strategies 

(Mastering three strategies of organic 

growth), “organic growth is key to 

companies' futures, and the best rms 

follow more than one path to achieve 

it and also are better at developing 

the right capabilities to support it”. 

This is true of B&I's growth plan and 

strategies, developed in furtherance of 

BANWO & IGHODALO @ 30: 

CELEBRATING A 
UNIQUE MILESTONE



7

the founders' dream.

From the partnership structure to 

corporate values & ethics and 

organizational behavior, the rm 

presents an enabling environment for 

all employees to grow, build a career, 

and aspire to any height possible 

within the rm's organogram based on 

each employee's skills and areas of 

competence.

B&I's preference is its “home-grown” 

products, nurturing its young talents 

through the relevant stages of 

development into the highest echelons 

of leadership. This informs the rm's 

constant interest in attracting young 

lawyers. The rm also opens its doors 

to strategic hires, whose values and 

ethos are synonymous with the rm's.  

As a clear demonstration of its culture 

of organic growth, save for the two 

founders and about two or three 

others, all the partners joined the rm 

during their national youth service 

year (as NYSC Associates) or 

immediately after NYSC. In one 

unique case, the partner rst came as 

a university intern and was admitted 

into partnership less than 14 years 

after her rst internship at the rm 

while a law student in the university.

Practice areas

The Firm's core practice areas are:

Ÿ Corporate, Securities & Finance;
Ÿ Energy & Natural Resources;
Ÿ Litigation, Arbitration & Alternative 

Dispute Resolution;
Ÿ Shipping, Aviation & International 

Trade; and
Ÿ Intellectual Property & Technology.

Under the ve broad areas, the rm 

delivers cutting-edge legal solutions 

and best-in-class advisory services 

covering, but not limited to, mergers & 

acquisition; restructuring & insolvency; 

banking & loan syndication; capital 

markets; taxation; property & real 

estate; legal advisory, company 

secretarial & regulatory compliance; 

project nance; ntech; 

competition/antitrust matters; power; 

oil & gas; solid minerals; intellectual 

property; technology; media & 

entertainment; international trade; 

aviation; shipping; mediation; 

conciliation; arbitration; and litigation.

As a large full-service law rm, B&I's 

legal services extend to all sectors of 

the economy. The rm    undertakes 

work for public and private 

companies, governments across all 

levels and institutions, high net-worth 

individuals, Nigerian and foreign 

investors, nancial institutions, foreign 

law rms and international 

consultancy rms. Members of the rm 

are frequently called upon to serve as 

resource persons at local and 

international seminars and workshops. 

Landmark achievements 

In the last 30 years, the rm has 

advised and continues to advise on 

“rst of a kind” transactions in 

Nigeria. This accounts for why the rm 

is uniquely different. Some of these 

groundbreaking transactions include:

Ÿ First dual listing by a Nigerian 

Corporate
B&I advised on the rst dual listing 

by Nigerian Corporate, Oando Plc 

in connection with the Cross-

border secondary listing of its 

securities on the Johannesburg 

Stock Exchange (the largest stock 

exchange in Africa).

Ÿ First Independent Power Project 

(NNPC/AGIP/CONOCO PHILIPS 

JV) in Nigeria
B&I advised the 

NNPC/AGIP/CONOCO PHILIPS 

Joint Venture on the development 

of Okpai Power Project (Phase 1), 

which is the rst successfully 

completed Independent Power 

Project since the commencement of 

the power sector reforms in 

Nigeria, and are currently advising 

on the Okpai Phase II Project.

First Hybrid Merger and Take 

Over
B&I advised on the rst hybrid 

merger and take-over (by way of 

tender offer) transaction between

Special Story: Celebrating Banwo & Ighodalo @ 30. 

Asue Ighodalo Femi Olubanwo
Founding Partner Founding Partner

Law Digest Winter 2020
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IBTC Chartered Bank & Stanbic 

Bank; the rst of such hybrid 

transactions in Nigeria.

Ÿ First bond issuance by a 

Technology company in Nigeria
B&I advised Interswitch Limited in 

connection with the establishment 

of a N30,000,000,000 (Thirty 

Billion Naira) Bond Issuance 

Programme through a wholly 

owned special purpose vehicle, 

Interswitch Africa One Plc, and the 

issuance of N23,000,000,000 

(Twenty-Three Billion Naira) 15.00% 

Fixed Rate bonds thereunder.

Ÿ Inception exclusive adviser to 

Oil Producers Trade Section of 

the Nigerian Chambers of 

Commerce on PIB.
B&I advised the Oil Producers Trade 

Section of the Nigerian Chambers 

of Commerce on the prospects and 

impacts of the rst iteration of the 

Petroleum Industry Bill on the 

petroleum industry in Nigeria and 

the various stakeholders in the 

industry.

Ÿ First ever sovereign Sukuk 

issuance
B&I advised the Federal 

Government of Nigeria and the 

Debt Management Ofce in 

connection with the FGN's rst ever 

sovereign Sukuk issuance worth 

N100,000,000,000 (One Hundred 

Billion Naira). We also advised the 

FGN in connection with its 

subsequent issuances of N100 

billion and N150 billion Sukuk in 

the domestic capital market 

thereafter.

Ÿ First corporate Eurobond 

issuance by a Nigerian non-

nancial institution in Nigeria.
B&I acted as Nigerian Legal 

Advisers to the initial purchasers in 

connection with the issuance of 

Rule 144A/Reg S $350,000,000 

(Three Hundred and Fifty Million 

United States Dollars) Eurobonds by 

Seplat Petroleum Development 

Company Plc. This marked the rst 

corporate Eurobond issuance by a 

Nigerian non-nancial institution in 

Nigeria.

Ÿ First Diaspora Bond Issuance by 

the Federal Republic of Nigeria.
B&I advised as Nigerian Legal 

Adviser to the Joint Lead Managers 

in connection with Nigeria's 

$300,000,000 (Three Hundred 

Million United States Dollars) 

diaspora bond issuance in the 

international capital market.

Ÿ First Global Depository Notes 

(“GDR”) by the Federal Republic of 

Nigeria.
B&I successfully acted for an 

international nancial institution in 

connection with a dispute which 

arose from the purchase and 

conversion of Global Depository 

Receipts (GDRs) on the oor of the 

London Stock Exchange.

Ÿ All Eurobond Transactions by 

FGN Bank.
B&I has advised the Federal 

Republic of Nigerian as Nigerian 

Legal Advisers to the Issuer in 

connection with its issuance of an 

aggregate of over $7,000,000,000 

(Seven Billion United States Dollars) 

Eurobonds in the international 

capital market. The proceeds of the 

issuances were applied to capital 

development and infrastructure 

projects in the country.

Ÿ First listed GDR on the London 

Stock Exchange.
B&I successfully acted for an 

international nancial institution in 

connection with a dispute which 

arose from the purchase and 

conversion of Global Depository 

Receipts (GDRs) on the oor of the 

London Stock Exchange.

Rankings, listings, afliations, 

recognitions and awards

B&I is consistently listed as a 1st Tier 

law rm in several leading Nigerian 

and international legal directories, 

publications and journals, including: 

I.  IFLR's Guide to the World's Leading 

Financial Law Firms
ii. International Who's Who of Banking 

Lawyers
iii. Legal 500 EMEA Guide
iv. Who's Who Legal Directories
v. Euromoney Guides to the World's 

leading Capital Market Lawyers and 

Energy & Natural Resources 

Lawyers
vi. Chambers Global Guide to the 

World's Leading Lawyers
vii. IFLR1000
viii. Managing Intellectual Property
ix. International Trademark Association 

Directory

In specic terms, all B&I Partners and a 

good number of its Associates are 

listed in their individual specialities as 

leading lawyers and experts in their 

elds, in international directories and 

other publications. As a testament of 

the mastery of law, excellent legal 

solutions, inspirational leadership and 

other notable achievements by the 

www.nglawdigest.com Law Digest Winter 2020

Ken Etim
Managing Partner
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rm and its lawyers, hereunder is a 

list of some of their unique 

rankings, meritorious services, 

professional afliations, 

recognitions and awards.

Ÿ The rm is currently ranked as Tier 

1 in Banking, M&A, Capital 

Markets – Debts, Capital Markets - 

Equity, Power, Infrastructure, Oil 

and Gas and Project Finance (the 

only law rm in Nigeria ranked as 

Tier 1 in all such categories) by 

IFLR1000 for year 2020; 

Ÿ The rm received Band 1 rankings 

across its Banking & Finance, 

Corporate/Commercial and Energy 

& Natural Resources practices in 

the Chambers Global 2020 Guide;

The rm is ranked Tier 1 in Corporate 

and Commercial, Energy and Natural 

Resources, Real Estate and 

Construction, Mergers & Acquisition, 

Banking and Finance & Capital 

Markets and Shipping and Transport in 

“The Legal 500 EMEA Guide” for the 

year 2020;

Ÿ The rm had the highest number of 

individual rankings by a Nigerian 

law rm in “The Legal 500 EMEA 

Guide” for the year 2020;

Ÿ The rm was awarded "Best DCM 

Solicitor on FMDQ" at the FMDQ's 

2017, 2018 and 2019 and 2020 

Nigerian Debt Capital Markets 

Conference & Awards event;

Ÿ The rm received “Most Innovative 

in Legal Services” at the maiden 

edition of BusinessDay's Top 25 

Most Innovative Companies & 

Institutions in Nigeria Awards 

2017;

Ÿ The rm was included in the “Top 

20 Project Finance Global Ranking” 

by The Lawyer in 2014;

Ÿ The rm was the sole Nigerian 

contributor to the Chambers & 

Partners Fintech 2020 Guide which 

critically analyses the Fintech legal 

and regulatory landscape in 

Nigeria;
 
Ÿ The rm received the “2019 Fintech 

Ecosystem Award” awarded by the 

Fintech Association of Nigeria;

Ÿ The rm exclusively contributed the 

“Nigeria Chapter” to the Legal 500 

M&A Country Comparative Guides 

2018 (M&A Guide), which focused 

on market sectors, regulatory 

authorities, due diligence, deal 

protection, public disclosure, 

governing law and key factors 

inuencing M&A transactions in 

Nigeria. The M&A Guide typically 

provides information on the biggest 

transactions around the world, deal 

makers, corporate counsel and law 

rms advising on the deals;

Ÿ The rm drives regular private 

sector engagements with regulators 

of the Fintech ecosystem in Nigeria, 

especially the Central Bank of 

Nigeria (“CBN”) and the Securities 

and Exchange Commission (“SEC”). 

B&I recently organized a Fintech 

roundtable with Fintech companies 

and representatives of the CBN and 

SEC to deliberate on the existing 

licensing challenges for Fintechs 

and possible collaboration 

strategies to move the sector 

forward, which was 

reported/published by the CBN;

Ÿ The rm is a member of the 

International Project Finance 

Association and also a member of 

the Loan Market Association; 

Ÿ The rm is a member of the Global 

Advertising Lawyer's Alliance 

(GALA), an international alliance of 

law rms in more than fty 

(50)countries, providing a one-stop 

for clearance of international 

advertising campaigns, as well as 

advertising law practice; 

Ÿ A partner in the rm was 

recognized as a 2020 IFLR Woman 

Leader;
 
Ÿ Two partners in the rm were 

recognized by Business Day in 

2020 as being amongst the Top 20 

Outstanding Women in Business 

Law in Nigeria; 

Ÿ A partner in the rm is a member 

of the technical arm and secretariat 

of the inter-ministerial Presidential 

Enabling Business Environment 

Council (PEBEC), led by the Vice 

President of Nigeria; 

Banwo & Ighodalo Partners with Pastor Ituah Ighodalo (Special Guest) at the 30th Anniversary 
Commemoration of the Firm.From Left: Asue Ighodalo, Abimbola Akeredolu (SAN), Seyi Bella, 
Ituah Ighodalo, Femi Olubanwo, Stella Duru, Ayotunde Owoigbe, Ken Etim, Isa Alade, 
Kehinde Ojuawo, and Azeezah Muse-Sadiq.
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Ÿ A partner in the rm is a former 

Chairman of the Section on 

Business Law of the Nigerian Bar 

Association (NBA-SBL); 

Ÿ A partner in the rm is a Senior 

Advocate of Nigeria (SAN) and the 

rst female Attorney General and 

Commissioner for Justice in Ogun 

State of Nigeria; 

Ÿ A partner in the rm is a subsisting 

member of the Council of the 

Nigerian Bar Association Section on 

Business Law (NBA-SBL);

Ÿ A partner in the rm, served on the 

Anti-Trust and Competition Reform 

Committee, an advisory body set 

up by the National Council on 

Privatization, which submitted an 

Anti-Trust and Competition Bill to 

the National Assembly;

Ÿ A partner in the rm is the 

immediate past Chairman of the 

Capital Market Solicitors' 

Association of Nigeria (CMSA);

Ÿ A partner in the rm is the Vice-

Chairman of the Energy and 

Environment Committee of the 

Section on Business Law of the 

Nigerian Bar Association (NBA-

SBL);

Ÿ A partner in the rm is the 

Secretary of the Fintech Association 

of Nigeria;

Ÿ A partner in the rm is the 

Chairman of the Nigerian 

Economic Summit Group (NESG);

Ÿ A partner in the rm is currently on 

the reconstituted board of the 

Nigeria Sovereign Investment 

Authority (NSIA);

Ÿ A partner and other members of 

the rm's IP practice group 

served/are serving on various 

committees reviewing and making 

recommendations regarding the IP 

regulatory authorities (e.g., the 

merger of the Trade Marks, Patents 

and Designs Registries with the 

Nigerian Copyright Commission);

Ÿ A partner in the rm served as a 

member of the Electric Power 

Sector Reform Implementation 

Committee (EPIC) established by 

the National Council on 

Privatization to implement legal 

and regulatory reforms in the 

Nigerian electric power sector. He 

also served as Chairman of the 

Legal/Regulatory Sub-committee of 

the EPIC, which drafted the Electric 

Power Sector Reform Act;

Ÿ A partner in the rm served as a 

member of the Bureau of Public 

Enterprises' Steering Committee on 

Solid Minerals Development 

established by the National Council 

on Privatization, and chaired the 

Legal and Regulatory Sub-

Committee;

Ÿ A partner in the rm was the 

Chairman of a technical committee 

established by the Nigerian 

Securities and Exchange 

Commission to advise on the 

Demutualization of the Nigerian 

Stock Exchange (SEC Technical 

Committee on Demutualization);

Ÿ Two partners recently served as 

Chairman and Vice-Chairman, 

respectively, of two Committees set 

up by the Federal Ministry of 

Finance to (a) design a Code of 

Governance/Ethics for Capital 

Market Regulators; and (b) review 

the Investments and Securities Act 

of 2007;

Ÿ A partner in the rm serves on the 

Edo State Economic Strategy Team; 

and

Ÿ Counsel in the rm are members of 

the Chartered Institute of Taxation 

of Nigeria, Real Estate Lawyers' 

Association of Nigeria (RELAN); the 

Chartered Institute of Arbitrators, 

UK and Nigeria, the Centre for 

Effective Dispute Resolution (CEDR), 

UK, the Negotiation and Conict 

Management Group (NCMG), the 

Panel of Neutrals: Lagos Multi-

Door Courthouse (LMDC), the 

Nigerian Gas Association, the 

Association of International 

Petroleum Negotiators, the 

International Bar Association and 

New York Bar, in addition to all 

counsel being members of the 

Nigeria Bar Association.

Built to last, great place to work

The theme of B&I's 30th Anniversary 

Commemoration, “Building Strong & 

Sustainable Institutions”, not only 

captures its founders' dream but also 

effectively reects the thinking and 

culture behind the rm's success story. 

In its three decades of existence, the 

rm has been able to build a globally 

acknowledged brand and grow to 

become a uniquely different 

organization that attracts and retains 

the best talent in the legal industry 

www.nglawdigest.com Law Digest Winter 2020

Toyin Bashir 
Partner
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Ÿ while continually staying ahead of 

the game.

The rm takes a multi-pronged 

approach to its culture of organic 

growth and this has helped in putting 

in place a mutually benecial system, 

that ensures the employees advance 

in career and self-development as the 

rm grows. In this regard, unlike what 

you nd in many law rms in the 

country today, B&I operates an open 

door policy, is an equal opportunity 

employer, ensures adequate work-life 

balance, and has an already operative 

succession plan in place: the baton of 

management of the rm had passed 

from the hands of the two founding 

partners for close to one decade. The 

rm is currently under a well-

structured executive management led 

by the Managing Partner and assisted 

by the Chief Operating Ofcer.  

At B&I, young lawyers and support-

staff are given the same opportunity to 

develop as their seniors, team leaders 

and line managers. You typically nd a 

mixture of junior and mid-level 

associates with senior associates and 

partners on calls, meetings and 

complex multimillion dollar 

transactions. You are completely 

exposed to the practice the day you 

join the rm as the partners do not 

keep the success secrets to 

themselves. Employees also work in a 

free environment where a junior 

associate or staff is encouraged to 

work up to a partner or a senior and 

air their views or discuss their interest 

regarding any matter. This is besides 

the rm's internal mentorship 

arrangement whereby junior 

associates are attached to particular 

partners or senior associates for direct 

and personal tutelage. The rm's 

recruitment policy is fair to all 

competent professionals irrespective 

of their ethnicity, religion, or sex. For 

instance, the partnership currently 

exhibits gender balance with six male 

and six female partners who also are 

of different ethnic and religious 

backgrounds.       

As a deliberate policy of the rm to 

make well-rounded individuals out of 

all its people, B&I maintains a robust 

remuneration package that 

substantially takes care of the nancial, 

health and welfare needs of its staff. 

The rm sponsors seminars, workshops 

and industry-organized sporting events 

where employees also participate. On 

a regular basis, the staff are taken on 

a retreat where they have opportunity 

to seat with the management of the 

rm in a relaxed atmosphere to 

evaluate their performances, highlight 

the difculties they face in their tasks, 

and make measurable projections into 

the future. At year ends, the rm 

usually throws party for members of 

staff where clients, friends and family 

are invited and which usually attracts 

popular socialites and artists. 

The rm maintains ofces in the 

central business areas of Lagos and 

Abuja. Its head ofce stands tall along 

Awolowo Road, Southwest Ikoyi, one of 

Lagos' high-end business districts and 

overlooks the lagoon. Some of the 

attractions of its interesting ambience 

are modern workstations, executive 

boardrooms, technology-aided 

conference halls, snooze and massage 

rooms where people can take power 

naps for short moments in-between 

work, to relax and ease off stress. 

There is also the fantastic rooftop 

lounge which affords a panoramic 

view across Lagos city and its coastal 

waters. Employees, clients and friends 

of the rm gather there to unwind and 

relax after serious meetings or during 

special events. 

Apart from its outstanding records of 

expertise, competence, integrity, and a 

well-structured management and 

succession plan, the very interesting 

environment where work and play co-

exist peacefully for optimum 

productivity, is another unique factor 

that has kept B&I on a strong and 

sustainable path. You often hear a B&I 

person say, “we work very hard and 

play very hard too”. It is therefore not 

surprising that lawyers rarely leave the 

rm to go to another law rm. The 

trafc has always been in the other 

direction. When lawyers leave B&I, it is 

almost always to go in-house (often at 

a client's) or go back to school or go 

set up their own law rms or cross to 

the bench or to go pursue some other 

interests. 

With the solid foundation already laid, 

effective leadership, right set of 

people, great clients across the world 

and the passion to continually be 

ahead of the game, the rm can look 

forward to the next 30 years with 

boldness, condence and optimism. 
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Introduction

With the passing of the Finance Act 2020 

into law, it appears that it has now 

become an annual tradition under the 

President Muhammadu Buhari 

administration that each Appropriation 

Bill will be accompanied by a Finance 

Bill. The Finance Act, 2020 (the “Act”) 

was signed into law by President 

Muhammadu Buhari on 31st December 

2020 with the objectives of reforming 

Nigerian tax laws to align with global 

best practices, support small businesses 

in line with the ongoing ease of doing 

business reforms; raise revenue for 

government amongst other laudable 

objectives. 

The Act makes many changes to several 

provisions of Nigeria's key tax legislation 

and other legislation relating to the 

regulation of companies, fiscal policies, 

and public procurement. This article will 

address the key changes introduced under 

the Act and implications for different 

sectors of the Nigerian economy.

Micro, Small and Medium Scale 

Enterprises

The Act introduces changes to various 

tax laws that specifically impact MSMEs. 

The changes are highlighted below.

Ÿ Reduction in Minimum Tax 
The Act provides that the minimum 

tax payable by companies has now 

been reduced from 0.5% to 0.25% of 

gross turnover less franked 

investment income provided that the 

tax returns are prepared and filed in 

respect of an accounting period that 

ends on any date between January 

2020 and 31st December 2021 (with 
1both days inclusive).  It is important 

to note that minimum tax is 

applicable where a company is in a 

loss position in a year of assessment 

or where the ascertained profit results 

in no tax being payable or the tax 

payable is less than the minimum tax.

Ÿ Exemption from Tertiary 

Education Tax
The Act exempts small companies, 

which is defined as companies with 

turnover of less than N25,000,000, 

from payment of Tertiary Education 
2Tax (TET) . TET is currently 

chargeable at 2% of the assessable 

profit of a Nigerian company.

Ÿ Mandatory Requirement to 

Maintain Books of Accounts
Every company, including those 

exempted from incorporation or not 

required to pay tax under CITA, are 

now mandatorily required to maintain 

books or records of accounts, 

containing sufficient information of 
3all its transactions . 

Ÿ Form of Accounts for Small and 

Medium Companies 
The Federal Inland Revenue Service 

(FIRS) may prescribe the form of 

accounts other than audited financial 

statements for small and medium 
4companies . It may mean that small 

and medium companies may no 

longer need to submit audited 

accounts. This is of course, subject to 

the view of the FIRS.

Ÿ Exemption for Minimum Wage 

Earners
Low-income earners earning 

minimum wage (N30,000) or less are 

now exempted from personal income 
5tax.  This addresses complaint by 

small business owners of 

irregularities relating to Pay as You 

Earn (PAYE) during tax audits.

The Consumer and Products Industry

The Act introduces changes to various 

tax laws that specifically impact the 

Consumer and Products Industry. The 

changes are highlighted below.

Ÿ Electronic Money Transfer Levy
The Act introduces a one-off levy of 

N50 known as the Electronic Money 

Transfer Levy on electronic transfers 

and deposits of money in the sum of 

N10,000 or more to replace the 

imposition of Stamp Duties on such 

transfers. This levy is to be accounted 

for by the person to whom the 

transfer or deposit is made and will be 

distributed between the Federal and 

State Government on a derivation 

basis of 15% and 85% respectively.

Ÿ Capital Allowance on Software 
Capital expenditure incurred on the 

development or acquisition of 

software or other electronic 

applications are now qualifying 

expenditures eligible for capital 
6allowance claim.  This is expected to 

incentivise the acquisition of and 

development of software to enhance 

production and/or service delivery.

Ÿ Donations for Pandemics and 

Natural Disasters to be Allowable 

Deductions
Donations made by companies in 

cash or in kind to any fund set up by 

the Federal or State Government, in 

respect of any pandemic, natural 

disaster or other exigency are now 
7treated as allowable deductions.  The 

amount that is allowed for deduction 
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will be limited to 10% of the assessable 

profit after deductions of other allowable 

donations made by such company.  

Ÿ Time of Supply of Goods or Services 

for Value Added Tax (“VAT”) 

purposes
For VAT purposes, the Act provides 

clarity on the time of supply of goods 

or services as the earlier of the date of 

the supply or the date of issuance of an 

invoice or receipt. There is a special 

consideration for related party 

transactions and for supplies of goods 

and services which are done 

successively. For related party 

transactions where no invoice has been 

issued, the time of supply will be the 

time the goods were moved. 

For immovable/incorporeal property, 

the time of supply will be the time they 

became available to the recipient party. 

For services, it shall be when they were 

furnished. For rental payments, it will 

be the earlier of when payment became 

due or is received. In relation to 

successive supplies of goods and 

services, each successive supply will 

be deemed to take place when payment 

becomes due or is received or an 

invoice relating to only that payment is 

issued, whichever occurs first.

Ÿ Excise Duties on Imported materials 

and goods 
The Act has now removed the 

exemption of excise duty on goods and 

raw materials not locally available in 

Nigeria. This implies that all imported 

goods and raw materials whether 

available in Nigeria or not contained in 

the fifth schedule are now subject to 

excise duties.

Ÿ Reduction of Import Duty: 
The Act has reduced the import duty on 

the following:
(a) tractors from 35% to 5%;
(b) motor vehicle for transport of more 

than ten persons from 35% to 10%;
(c) motor vehicle for transport of 

persons (cars) from 30% to 5%; and
 (d) motor vehicles for the transport of 

goods from 35% to 10%.

Ÿ Adhesive Stamps
the FIRS is required to utilize adhesive 

stamps produced by the Nigerian 

Postal Service when denoting 

documents by adhesive stamp.

Ÿ Tax Refunds 
The Accountant General for the 

Federation is now required to open 

dedicated accounts for each tax type 

for the payment of tax refunds to be 

administered by the FIRS and funded 

based on annual budgets for tax 

refund for each tax-type as may be 
8approved by the National Assembly.

The Banking and Capital Markets 

Sector

The Act introduces changes to various 

tax laws that specifically impact the 

Banking and Capital Markets sector. The 

changes are highlighted below.

Ÿ Right of Shareholders to Claim 

Dividends
For private companies, shareholders 

have a period of 12 years within 

which to claim dividends. Dividends 

that remain unclaimed after this 

period are to be included in the 

distributable profits of the company 

and distributed to other shareholders 

of the company. For public 

companies quoted on the Nigerian 

Stock Exchange (“NSE”), dividends 

unclaimed after 6 years will be
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transferred to the Unclaimed Funds 

Trust Fund.9

Ÿ Establishment of a Crisis 

Intervention Fund 
The Act establishes a fund to be 

known as the Crisis Intervention Fund 

to be capitalized with the sum of 

N500,000,000,000.00 or such sums as 

may be approved by the National 

Assembly. The fund will be utilised in 

making funds available to meet crisis 

related expenditure as provided in the 

Annual Appropriation Act.

Ÿ Establishment of the Unclaimed 

Funds Trust Fund
From the commencement of the Act, 

any unclaimed dividend of a public 

limited liability company quoted on 

the NSE and any unutilized amount in 

any dormant bank account maintained 

by a deposit money bank in Nigeria, 

which has remained for a period of 

not less than six years from the date 

the dividend was declared shall be 

transferred immediately to the 

Unclaimed Funds Trust Fund which is 

a sub-fund of the Crisis Intervention 

Fund.  The above provision of the 10

Act was made pursuant to the 

provisions of section 44(1) and (2) of 

the Constitution of the Federal 

Republic of Nigeria (as amended).

Ÿ Taxation of Real Estate Investment 

Companies (REICs)
The Act provides further clarity on the 

exemption granted to REICs under 

the Finance Act 2019 by stating that 

the full dividend and rental income of 

a REIC will be exempt from CIT if at 

least 75% is distributed within 12 

months after the year-end in which 

the income was earned.11

Ÿ Exemption for Compensation 

Payments
The Act exempts compensations of up 

to N10.000.000.00, received for loss 

of office, from CGT. The exemption 

will not apply to any excess on such 

N10,000,000.00. Every payer of a 

compensation for loss of office is 

under an obligation to remit the 

applicable CGT to the relevant tax 

authority, within the timeframe under 

the Pay-as-you-Earn Regulations.12

Non-Residents and the Digital Economy

The Act introduces changes to various tax 

laws that specifically impact non-residents 

and the digital economy. The changes are 

highlighted below.

Ÿ Introduction of “Significant 

Economic Presence” for Personal 

Income Tax 
The Act introduces the concept of 

“Significant Economic Presence” (SEP) 

for Personal Income Tax. The gains or 

profits from trade or business that 

include technical, management, 

consultancy, or professional services, 

furnished by non-resident to a Nigerian 

resident will be subject to tax, to the 

extent that such individual has SEP in 

Nigeria. SEP is to be determined by the 

Minister for Finance.13

The Withholding Tax (“WHT”) paid by 

a non-resident person who is liable to 

PIT under the SEP provision would 

constitute final tax for that person.

Ÿ Tax Registration for Non-Residents
A non-resident person that makes a 

taxable supply to Nigeria is required to 

register for tax and obtain a Tax 

Identification Number (TIN), include 

VAT on its invoice, and may appoint a 

representative in Nigeria for the 

purpose of its tax obligations. The 

FIRS may issue guidelines for this 

purpose.

Ÿ Non-Resident Companies to File 

Financial Statements
NRCs that derive profit from Nigeria 

and those that are deemed to have a 

SEP in Nigeria are now required to file 

tax returns for the relevant year of 

assessment. The tax returns should 

contain the NRC's full and financial 

statements and the financial statement 

of the Nigeria operations, attested by 

an independent qualifies or certified 

accountant in Nigeria. 

The tax returns are also expected to 

contain:
(i) computation schedules based on the 

profits attributable to its Nigerian 

operations; 
(ii) a statement depicting all profits 

from Nigeria; and 
(iii) duly completed CIT self-

assessment forms. 

However, companies that earn passive 

income, and other income on which WHT 

is the final tax, will not be required to file 

returns.

The Agricultural Sector

The Act introduces changes to tax laws 

that specifically impact the agricultural 

sector. The changes are highlighted below.
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Pioneer Status Incentives in the 

Agricultural Sector
The Act amends the Industrial 

Development Income Tax Relief Act 

by granting small or medium sized 

companies engaged in primary 

agricultural production an initial tax-

free period of four years, which may be 

extended by an additional maximum 

period of two years. This is a slight 

deviation from the regular tax-free 

period granted to other pioneer 

industries, which is for a cumulative 

period of five years and not six years.

Agricultural Equipment Exempted 

from VAT
The hire, rental or lease of tractors, 

ploughs and other agricultural 

equipment for agricultural purposes are 

now exempt from VAT.  This is 14

presumably to promote the 

development of indigenous agricultural 

activities.

Exemption on Interest on Bank 

Loans to Companies involved in 

Primary Agricultural Production
Section 6 of the Act amends Section 11 

of CITA by exempting from tax 

interests on bank loans granted to 

companies engaged in primary 

agricultural production provided the 

moratorium exceeds 12 months and the 

interest rate is not more than base 

lending rate at the time the loan was 

granted, refinanced or restructured.

Energy and Utilities Sector

The key changes that specifically impact 

the Energy and Utilities Sector are 

highlighted below.

Ÿ Filing Requirement for Free Zone 

Enterprises
For Free Zone Enterprises (FZEs) 

operating in free trade zones, 

exemption from taxes is subject to 

compliance with tax filing and returns 

obligation to the FIRS under section 
555(1) of CITA.  FZEs that fail to file 1

returns in the form prescribed in 

Section 55(1) of CITA will lose their 

tax-exempt status and will be liable to 

pay the penalties as set out under 

CITA.

Ÿ Gas Utilisation Incentive
The Act provides that where a 

company is engaged in a trade or 

business of gas utilisation in 

downstream operations, the company 

shall, in respect of that trade or 

business, be granted the gas utilisation 

incentives. It restricts the incentive to 

apply only in respect of the gas 

utilisation operations of a company, 

rather than to the company in its 
6entirety.  The Act further provides that 1

the tax-free period of a trade or 

business shall start on the day the trade 

or business commences production as 

certified by the Ministry of Petroleum 

Resources.17

The Real Estate Industry

Some of the key provisions of the Act that 

impact the real estate industry are 

highlighted below.

Ÿ Purchases, Leases and Rental of Real 

Property Exempted from VAT
The Act excludes land and buildings, 

money and securities from the 

definition of goods and services for 

8VAT purposes.  Therefore, there will 1

be no VAT on transfer of land or 

purchase of real property. By 

implication, this means that there will 

be no VAT on rentals and leases of real 

property, whether residential or 

commercial.

Ÿ Taxation of Real Estate Investment 

Companies (REICs)
The Act provides further clarity on the 

exemption granted to REICs under the 

Finance Act 2019 by stating that the 

full dividend and rental income of a 

REIC will be exempt from CIT if at 

least 75% is distributed within 12 

months after the year-end in which the 
9income was earned.1

The Insurance Sector

The key highlights of the Act that impact 

the insurance sector are set out below.

Ÿ Tax Rate for Insurance Companies

The Act provides that the tax payable 

by insurance companies shall not be 

less than 0.5% of gross premium for 

non-life insurance and 0.5% of gross 
20income for life insurance business.  

Provided, that the applicable minimum 

tax under this section will be reduced 

to 0.25% for tax returns prepared and 

filed for any year of assessment falling 

due on any date between 1st January 

2020 and 31st December 2021, both 

days inclusive.

Ÿ “Gross Premium” and “Gross 

Premium” Defined 

The Act defines “gross premium” as 

the total premiums written, received 

and receivable excluding unearned 

premium and premiums returned to the 

insured. “Gross income” is defined as 

the total income earned by a life 

insurance business including all 

investment income (excluding franked 

investment income), fees, commission 

and income from other assets but 

excluding premiums received and 

claims paid by re-insurers.
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Transportation Industry – Aviation, 

Shipping and Road Transport

The key changes introduced by the Act 

that impact the transportation industry are 

provided below.

Ÿ Aviation
Ÿ The Act exempts commercial 

aircraft (including their engines and 

spare parts), airline transportation 

tickets issued and sold by 

commercial airlines registered in 

Nigeria from VAT.

Ÿ There is now duty-free importation 

of aircrafts and its parts (whether 

purchased or leased) for 

commercial airlines in Nigeria.

Ÿ Road Transport
See section on Consumer and 

Products Industry.

Ÿ Non-Resident Companies involved 

in Shipping and Air Transport
By the provisions of the Act, section 

14 of CITA (which deals with the 

taxation of the income of non-resident 

companies engaged in shipping or air 

transport in Nigeria) does not apply to 

income from leasing, containers, non-

freight operations or any incidental 

income of such companies that are 

otherwise liable to tax in Nigeria.

Provisions Relating to the FIRS
Ÿ Adhesive Stamps: the FIRS is 

required to utilize adhesive stamps 

produced by the Nigerian Postal

Ÿ Service when denoting documents by 

adhesive stamp.

Ÿ Account for Tax Refunds: The 

Accountant General for the Federation 

is now required to open dedicated 

accounts for each tax type for the 

payment of tax refunds to be 

administered by the FIRS and funded 

based on annual budgets for tax refund 

for each tax-type as may be approved 

by the National Assembly.21

Ÿ Notice of Assessments and Objections: 

They may now be communicated 

through courier services, email or 

electronic means.

Conclusion

The Act builds on and continues the tax 

reform initiatives introduced by the 

Finance Act 2019. It provides clarity to 

several ambiguities identified in the 

Finance Act 2019 as well as other extant 

provisions of the various Nigerian tax 

laws. As should have been expected, it 

provides different frameworks to respond 

to the economic challenges brought about 

by the Covid19 pandemic.

It is expected that the Nigerian government 

will continue to engage stakeholders and 

captains of industries in relation to the tax 

laws and fiscal policies to meet identified 

objectives. It is therefore, advisable for tax 

payers and business entities to seek legal 

advice on how these provisions may 

impact their business and resulting tax 

obligations in Nigeria.
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An Examination Of 
Recent Trends In 
Taxation Of The 
Digital Economy in 
Nigeria

ndustry structures and business models Iare being disrupted by sophisticated 

technology, innovation in new products 

and services, changing cost structures, 

liberalization of trade policies, and shifting 
2value pools.  This has resulted in increased 

globalization of economic activities, and the 

use of digital technology as a major catalyst  

for the growth of business services, such as 

payment solutions, financial intermediation, 

computing hardware and software, 

telecommunications and networking, 

professional services, media and 

advertising, gaming, ride hailing services, 
3amongst others.   Due to the need for many 

traditional businesses to establish local 

physical presence in order to conduct 

substantial trade, as well as the need to 

ensure that the source country of 

transactions possesses the administrative 

capability to enforce its taxing rights over a 

non-resident enterprise, existing thresholds 

for taxation rely on physical presence. 

However, the fact that typical business 

structures in the modern world require little 

or no physical presence, raises challenges 
4for taxation of cross border transactions.  

One of the major challenges posed by the 

digital economy is the problem of how 

taxing rights on income derived from 

cross-border trade should be allocated 

amongst participating jurisdictions to 
5address under or over-taxation.  Given 

that digital transactions require little or no 

physical presence of the transacting 

parties, the income from the transaction 

may not be captured in the jurisdiction 
6where it is derived.  Consequently, there 

is currently a mismatch between where 

profits are currently taxed, and where and 

how value is created.

Base erosion and profit shifting (“BEPS”) 

refers to tax planning strategies used by 

multinational enterprises (“MNE”) to 

exploit gaps and mismatches in tax laws 

to artificially shift profits to low or no-tax 

locations where there is little or no 

economic activity or to erode tax bases 

through deductible payments such as 

interest or royalties in order to avoid 
7paying tax.  It has been estimated that 

BEPS practices cost countries about 240 
8billion USD in lost revenue annually  and 

10
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developing countries bear the brunt of this 

because of high reliance on corporate 

income tax. BEPS though not always 

illegal, undermines the integrity of the tax 

system, and gives businesses that operate 

across borders a competitive advantage over 
9enterprises that operate at a domestic level.  

As a result of the increase in digitalization, 

there is need for countries to protect their 

tax base and put in place measures which 

will enable the efficient taxation of global 

digital platforms to ensure a reduction in 

revenue loss. 

Further, the OECD has identified three 

major impediments to taxing digital 

businesses, including: ease of selling goods 

in foreign markets with little or no physical 

presence; reliance on intangible assets like 

brand names and trade secrets, and 

derivation of significant value from the 

participation of users via user value and 

network effects.  The foregoing factors 

work together to create a system where 

highly digitalised businesses create value by 

activities closely linked with a jurisdiction 

without needing to establish a physical 
10presence.  At the international level, 

countries have been unable to reach a 

consensus on how taxation of the digital 

economy should be done. It is pertinent to 

note the work being done by the OECD, 

alongside G20 countries and some 

developing countries, in the development of 

anti-BEPS standards in a bid to establish a 

modern international tax framework to 

ensure profits are taxed where economic 

activity and value creation occur. The 

OECD aims to produce a consensus-based, 

long-term solution for delivery to the G20 

in 2020.  

In the interim, countries have increasingly 

resorted to unilateral measures, by adopting 

legislation and policies that respond to 

changing needs, for instance, deeming an 

entity to have a taxable presence if it has a 

significant digital presence, or alternatively, 

imposing withholding tax on payment for 

digital goods and services by residents of a 
11country to a foreign entity.  On July 2, 

2020, the United Kingdom House of 

Commons passed the Finance Bill 2020 

which includes a proposal to introduce 

Digital Services Tax (DST), effective from 

1 April 2020. The DST would be a 2% tax 

on digital services attributable to UK 
12users,  including social media services, 

internet search engine and online 

marketplaces. In addition, a group will be 

liable to DST where its annual worldwide 

revenues arising from digital services 

activity exceed £500 million and more than 

£25 million of these annual digital services 

revenues is attributable to UK users. On a 

similar note, India, through its Union 

Budget 2020 introduced a proposal to 

levy withholding tax on the sale of goods 

and provisions of services through a 

digital platform to take effect from 
13October 2020.

Legal Framework for Taxing the 

Digital Economy in Nigeria

In Nigeria, taxation of the profits of 

companies is regulated by the Companies
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Income Tax Act  (“CITA”). Prior to the 14

enactment of the Finance Act 2019 , 15

Section 13 of the CITA, provided that the 

profits of a company other than a 

Nigerian company (“Non-Resident 

Company” or “NRC”) from any trade or 

business shall be deemed to be derived 

from Nigeria, if the NRC has a fixed base 

to the extent that profit is attributable to 

the fixed base, or where it has no fixed 

base but habitually operates through an 

authorized agent in Nigeria, or where the 

business involves a single turn-key 

contract, or where the company engages 

in transactions which are artificial or 

fictitious in the opinion of the FIRS. In 

the foregoing instances, an NRC will be 

deemed to have derived profit from 

Nigeria and taxed accordingly. The 

foregoing provisions of CITA did not 

make provision for the taxation of digital 

transactions, therefore, it was difficult to 

establish the taxable presence of foreign 

companies carrying on business in 

Nigeria through digital means; 

notwithstanding that such companies 

were deriving profit from Nigeria. The 

major issue was determining the point at 

which NRCs carrying on business in 

Nigeria without a physical presence in 

Nigeria could be said to have derived 

income from Nigeria and therefore 

taxable in Nigeria.16

In a bid to reduce the incidence of non-

taxation of NRCs, and to bring them within 

the tax net, the National Assembly passed 

the Finance Act 2019 which was 

subsequently assented to by the President, 

to amend certain provisions of the existing 

tax laws. The Finance Act introduces two 

new provisions to the effect that the profits 

of a foreign company will be deemed to be 

derivedfrom and taxable in Nigeria:

a. “If it transmits, emits or receives 

signals, sounds, messages, images or 

data of any kind by cable, radio, 

electromagnetic systems or any other 

electronic or wireless apparatus  to 17

Nigeria in respect of any activity, 

including electronic commerce, 

application store, high frequency 

trading, electronic data storage, online 

adverts, participative network 

platform, online payment, and so on 

to the extent that the company has 

significant economic presence in 

Nigeria and profit can be attributable 

to such activity. ” 18

b. “If the trade or business comprises the 

furnishing of technical , management, 19

consultancy or professional services 

outside of Nigeria to a person resident 

in Nigeria to the extent that the 

company has significant economic 

presence in Nigeria”.20

It is critical to note that the Finance Act 

empowers the Minister to, by order, 

determine what constitutes significant 

economic presence of a foreign company 

in Nigeria.  In pursuance thereof, the 21

Minister issued the Significant Economic 

Presence Order  (“Order”) which 22

stipulates the criteria for determining 

significant economic presence for NRCs. 

The Order stipulates that an NRC shall be 

deemed to have a significant economic 

presence in Nigeria, where it derives gross 

turnover of more than Twenty Five Million 

Naira (N25,000,000), or its equivalent in 

other currencies in a particular year from 

any or a combination of the following: 

downloading or streaming of digital 

contents;  transmission of data collected 23

about Nigerian users, generated from the 

users' activities on a digital interface; 

provision of goods and services through a 

digital platform in Nigeria; or provision of 

intermediation services through a digital 

platform that links customers and suppliers 

in Nigeria. In addition, the Order is to the 

effect that an NRC will be deemed to have 

significant economic presence where it 

uses the Nigerian domain name (.ng) or 

registers a website address in Nigeria, or 

has purposeful and sustained interaction 

with persons in Nigeria through 

customizing its platform to target 

Nigerians, and providing prices of its 

goods in Naira with options for payment.26

Furthermore, in determining the threshold 

for a particular year, activities carried out 

by connected persons will be aggregated. 

Connected persons are defined to include 

persons that are business associates by 

virtue of one person participating directly 

or indirectly in the management, control or 

capital of the other person or where the 

same person participates in the 

management and control of both 

enterprises.  Consequently, the provisions 27

of the Order seek to impose tax on the 

profits derived from Nigeria by foreign 

companies operating in the digital space 

even though they are not physically present 

in Nigeria; so long as they meet the criteria 

of significant economic presence in 

Nigeria. 
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Worthy of note is the fact that the 

provisions of the Order are not applicable 

to any entity covered under a multilateral 

agreement or consensus arrangement 

geared towards addressing tax challenges 

arising from the digitalization of the 

economy to which Nigeria is a party.  28

With respect to technical,  management, 29

consultancy and professional services, an 

NRC shall be deemed to have an economic 

presence in Nigeria where it earns or 

receives payment from a person resident in 

Nigeria, or a fixed base of a company other 

than a Nigerian company resident in 

Nigeria. In addition, payments made by a 

foreign fixed base to a Nigerian company, 

or to an employee under a contract of 

employment, or for teaching in an 

educational institution will not be taken 

into consideration in determining 

significant economic presence.30

Challenges and Prospects

The enactment of the Finance Act and the 

issuance of the Order is a laudable step in 

the right direction for Nigeria, with the 

potential to increase revenue which can in 

turn be used for infrastructural 

development. It is however imperative to 

note that the administration of the laws 

may pose certain challenges. Given that 

digital transactions are concluded with 

foreign companies, it may be difficult to 

track such transactions or the parties 

involved, thus making it difficult to ensure 

compliance with Nigerian law. This could 

be addressed by deploying technology to 

secure a proper database of the various 

online suppliers of goods and services, as 

well as putting in place regulations that 

empower tax authorities to work with 

banks and other institutions in identifying 

payments relating to digital transactions. 

Such measures should, however, take into 

consideration financial regulations and 

international privacy laws.  It may also be 31

difficult to determine the extent or 

magnitude of transactions and the portion 

of the NRC's global income that was 

derived from Nigeria, without requisite 

information from the relevant entity. The 

Order is also silent on the indices and 

accounting mechanisms for profit 

attribution, it will thus be necessary for the 

FIRS to issue Guidelines providing 

clarification on the indices for profit 

attribution.

Critical to the success of the enforcement 

of the laws is the availability of funds, 

domestic political will, technical 

knowledge, and the presence of strong 

institutions.  Consequently, it is 32

imperative for the government to display a 

willingness to ensure the smooth 

implementation of these laws by providing 

sufficient funds and resources for 

investment in capacity building, skills 

acquisition, and technology that will 

enable the tax authority keep up with 

technology deployed for business 

operations.  In view of the enormous 33

obligations imposed on tax administrators, 

it is imperative to continuously train tax 

officials on emerging technology in order 

to identify new risks, challenges, and 

opportunities that will enhance the smooth 

implementation of these provisions. 
Further, there is the likelihood that 

disputes will arise from the enforcement of 

the provisions of the laws. It is, therefore, 

critical to put in place strong dispute 

prevention and resolution mechanisms. 

Tax compliance technology should also be 

deployed to enhance the effectiveness of 

compliance activities and improve 

taxpayer services, in addition to reducing 

administration costs for the government to 

a reasonable extent.34

Conclusion

In view of the continuous changes in 

business structures, the potential for 

revenue from taxation of digital services is 

huge. However, to harness this potential, 

necessary measures that will ensure the 

seamless implementation of relevant laws 

need to be put in place.

21



22

www.nglawdigest.com Law Digest Winter 2020

1. Aishat Okesola is an Associate in the Energy and Natural Resources Practice Group of the Law Firm of Banwo & 
Ighodalo. She provides legal advisory services to entities operating in the Nigerian oil, gas and power sector on local 
and cross-border transactions.
2.  ‘Shaping the Future of Digital Economy and New Value Creation’ (Weforum) 
<https://www.weforum.org/platforms/shaping-the-future-of-digital-economy-and-new-value-creation> accessed 
August 26, 2020
3.  Wole Obayomi, Victor Adegbite, Ademola Idowu ‘Insight: Taxation of the Digital Economy in Nigeria and the 2019 
Finance Bill’ (Bloombergtax, December 31, 2019) <https://news.bloombergtax.com/daily-tax-report-
international/insight-taxation-of-the-digital-economy-in-nigeria-and-the-2019-finance-bill> accessed August 26, 
2020
4.  OECD/G20 Base Erosion and Profit Shifting Project 2014; Addressing the Tax Challenges of the Digital Economy. 
Action 1: 2014 Deliverable (Chapter 7, Broader Tax Challenges Raised by the Digital Economy)
5.  Obayomi (n 2)
6.  Ogochukwu Iisadinso, Emmanue Omoju ‘Nigeria: Taxation of Nigeria’s Digital Economy: Challenges and 
Prospects’ (Mondaq May 30, 2019) 
<http://www.mondaq.com/Nigeria/x/810276/tax+authorities/Taxation+Of+Nigerias+Digital+Economy+Challenges
+And+Prospects> accessed August 26, 2020
7.  Inclusive Framework on Base Erosion and Profit Shifting (OECD ) <https://www.oecd.org/tax/beps/about/> 
accessed August 26, 2020
8.  OECD (n 6)
9.  OECD (n 6)
10.  United Nations Conference on Trade and Development ‘Digital Economy Report 2019, Value Creation and 
Capture, Implications for Developing Countries’ (UNCTAD) 
<https://unctad.org/en/PublicationsLibrary/der2019_overview_en.pdf> accessed August 26, 2020
11.  OECD/G20 Base Erosion and Profit Shifting Project 2014; Addressing the Tax Challenges of the Digital Economy. 
Action 1: 2014 Deliverable (Chapter 8, Potential options to address the broader tax challenges raised by the digital 
economy)
12.  KPMG, “UK House of Commons Passes Digital Services Tax” (July 10, 2020) 
<https://home.kpmg/us/en/home/insights/2020/07/tnf-uk-house-of-commons-passes-digital-services-tax-
legislation.html> accessed August 26, 2020
13.  Sandeep Bhalla and Prashant Bhojwani, “India: Amending the tax framework to move towards a digital economy” 
(April 6, 2020)  <https://www.internationaltaxreview.com/article/b1l2slw8nq6wzh/india-amending-the-tax-
framework-to-move-towards-a-digital-economy> accessed August 26, 2020
14.  Cap. C21 Laws of the Federation of Nigeria 2004 (as amended in 2007, and by the Finance Act 2019).
15.  The President assented to the Finance Bill on January 13, 2020.
16.  Ogochukwu (n 5) 
17.  This includes digital or related activities carried on through satellite.
18. Finance Act 2020, s 4(a)
19. This includes services of a specialized nature (including advertising services, training, or the provision of 
personnel) that are not professional, management or consultancy services.
20. Finance Act 2020, s 4 (b)
21. Finance Act 2020, s 4 (c)
22. Companies Income Tax (Significant Economic Presence) Order 2020. This was issued on February 3, 2020.
23. This includes videos, music, e-books, application, and games 
24. This includes whether the goods were provided directly or indirectly
25. Section 1 (a) (iv), the Order
26. Where this is done through customizing its digital page or platform to target persons in Nigeria.
27. Section 1 (5) (6), the Order
28. Section 1 (3), the Order
29. Technical services mean services of a specialized nature (including advertising services, training, or the provision 
of personnel) that are not professional, management or consultancy services.
30. Section 2 (3), the Order
31. OECD (n 3)
32. Michael Carnahan, “Taxation Challenges in Developing Countries” (2015) Asia & the Pacific Policy Studies. 2 (1), 
pp 169-182 
33. OECD (n 3)
34. OECD (n 3)





34

PROF. 
KONYIN 

AJAYI, SAN.

LAWYER IN THE NEWS

onyin is the Managing Partner at KOlaniwun Ajayi LP, a leading 

corporate and commercial law 

firm where he leads a body of innovative 

lawyers in the handling of market defining 

transactions. He has led some of the biggest 

and most complex commercial transactions 

on the continent, playing a key role as legal 

adviser to the Central Bank of Nigeria on 

the 2008/2009 banking reforms. In 

addition, he has worked on public sector 

reforms, white collar criminal prosecution, 

commercial dispute resolution, fiscal and 

regulatory compliance as well as capital 

markets and banking and finance matters, 

advising lenders and international 

conglomerates on some of the largest and 

most complex project finance deals since 

1982 and has been described by Chambers 

Global as “a legend in the industry”. He has 

been consistently recognised as one of the 

leading lawyers in the world by Who’s 

Who Legal and also by International 

Financial Law Review (IFLR1000) 

respectively. Konyin has contributed in no 

small measure to shaping the Nigerian 

economic and legal landscape. 

A Professor of Law at the Babcock 

University, Ogun State, Konyin is a frequent 

speaker at various forums, and has authored 

over 150 published articles and books - 

including Financial and Legal Implications 

of the Nigerian Capital Market and Legal 

Aspects of Finance in Emerging Markets 

(Volumes I and II).

 

Indeed, Konyin is a lawyer’s lawyer, an 

erudite  scholar  and a consummate 

businessman. He is also a humanitarian, 

with a passion for justice and the rule of law; 

exemplified by his involvement at the 

forefront of the clamour for positive change 

during the #ENDSARS protests in October 

2020. It is unsurprising therefore, that his 

advice is a tripartite mesh of business 

acumen, pragmatism and deep legal 

understanding necessary to render the most 

practicable solutions to challenging 

business matters. 
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Were you influenced or inspired by a 

Legal giant like your late father, Sir 

Olaniwun Ajayi, KJW or you've always 

wanted to be a lawyer as a young 

fellow?

Discussing my inspiration and influence 

has to be set within the context of how I 

see the law. The law for me is beyond a 

vocation. It is at the core of society, as the 

means to human-centric solutions in the 

constant transformation of society. 

Transformation is enabled or hindered by 

the framework of the law - this rings true 

today when you consider Nigeria pushing 

cryptocurrency as illegal, at the same time 

as Mastercard announcing use of 

cryptocurrency as a means of payment. 

For the future of society: the law can 

retard growth, incubate mediocrity and 

corruption; just as much as it can facilitate 

good conduct, advancement in human 

living, liveability, and sustainability. 

It is with this canvass that I point to my 

father as a change maker and true 

instrument of the law who had an 

enormous influence on my life. He 

certainly did not in compel or directly 

teleguided me into law. However, his 

manner and sense of judgement; his 

carriage and industry; his sartorial 

embellishment as a barrister; the layout of 

so well laundered barrister's clothing must 

have had a huge influence on my direction 

of travel – though that no doubt was my 

Paulian calling into bib, collar and gown 

in temporal and spiritual matters. But more 

important is that from my character to my 

spirituality, my late Father was my master 

and tutor. He showed me the way in many 

areas. In terms of events, my struggle for 

freedom, justice, and democracy, resulting 

in detention, have been helpful in steeling 

my resolve never to look back in serving 

mankind. Among the important lessons my 

father taught me is to be right with your 

fellow man and to glorify God by serving 

the present age and to fulfil my calling in 

all the ways that Christ has charged me.

Nigeria was recently faced with a major 

uprising largely driven by its youth and 

you were (reportedly) identified with the 

ideology, demands and frustrations of 

#EndSARS protesters. Why? 

Save for the uninitiated to basic tenets of 

human existence whether as a matter of 

faith or simple sociology, or for 

narcissists, the leeches of our polity, the 

vampires of the oppressed and 

beneficiaries of a failing state and corrupt 

mediocre system of governance, all will 

identify with a true lamentation for good 

change: a cry for disruption of a system 

plagued in all its parts by something worse 

than COVID-19, for a society that will live 

the motto of the country: unity, faith, 

peace and progress. Sired by 

righteousness, carried in love, birthed in 

justice, breast fed with integrity and 

honour and trained in liberty and progress, 

one could not but go beyond identification 

with such a just and noble cause, but 

indeed be part of it.
 
Frankly, given that #EndSars was truly a 

sacrificial attempt to salvage what my 

generation and those before me have failed 

to do, it was inspiring to see the youth rise 

and protest for what was a cry for justice 

and a struggle for a new Nigeria. 

Currently, 65% of Nigerians are young 

persons under 35 years of age. Majority do 

not feel that Nigeria works for them, nor 

does she support their interests or lawful 

aspirations. Many have been victims of 

police brutality and extortion all their lives 

and have collectively decided that the 

situation is no longer acceptable. What 

initially started as a protest towards 

disbanding the special anti-robbery squad

I N T E R V I E W

K O N Y I N A J A Y I ( S A N )
WITH



called 'SARS', morphed into a movement 

against endemic corruption and an appeal 

for better governance. 

It is an irony that two days before 

February 13, 2021, right in front of the 

former HQ of the Nigerian Police and 

Obalende Barracks, we saw video 

evidence of touts and area boys, products 

of the brutality #EndSars speaks against, 

on the rampage with guns, and other 

dangerous weapons in a turf war. The 

Nigerian Police Force (NPF) did not show 

force nor move near. Then comes February 

12, 2021 and we see the NPF in full 

combat gear marauding around town to 

scare off what would have been a simple 

expression of the right to free speech and 

assembly – by way of protest – the same 

the those in government rode on into 

power. It begins to show the hypocrisy of 

state and the complacency of our elite – 

and the reason why those who truly 

believe in society and do not want the state 

to fail should stand up and speak up. The 

elite hide behind the five leprous fingers of 

mediocrity, corruption, nepotism, injustice 

and brutality in the face of chauvinisms 

that is making them poorer.  

The developments on the dark day of 20 

October 2020 culminating in a deadly 

attack on peaceful protestors, which from 

available evidence appears to be by agents 

of our Government present one of the most 

serious crises in our nation's history. This 

has been followed by what appears to be 

an inexorable unwinding of that which 

holds us together with daily reports of 

banditry, insurrection, land grab, 

kidnapping, cultism and the beating of 

drums of war. But the labour of the injured 

and fallen heroes of #EndSars will not be 

in vain, for as said in Isaiah 16:4/5 “…a 

new government of love will be 

established in the venerable David 

tradition. A ruler we can depend upon will 

head this government, a ruler passionate 

for justice, a ruler quick to set things 

right.” I stand with the youth whose future 

is being destroyed and enjoin all of us to 

watch and pray, work and fight for 

#ABetterNigeria!

A Legal Theorist once argued that “Law 

is medicine”. Can law be deployed to 

'heal' Nigeria's socio-political illness like 

medicine to the sick?

The history of law shows that medicine 

and law come from the same womb, as 

twins born to protect society from wrong 

doers and cheats. This is exemplified by 

what is believed to be the oldest none-

divine enactment: Hammurabi's Laws of 

Mesopotamia (said also to be the first 

declaration of human rights) which says in 

part that the law is:

“… to cause justice to prevail in the land, 

to destroy the wicked and evil, to prevent 

the strong from oppressing the weak, to go 

forth like the sun over the blackheaded 

race, to enlighten the land and to further 

the welfare of the people.”

This was made to ensure that justice 

prevails, that leadership was right, to 

promote the welfare of the people. This 

was at a time that medicine and law were 

tied to religion, superstition and magic. 

The priest, the jurist and the physician 

were at once united in one person, and so 

it is said that “Medicine is the law, and the 

law is medicine”.

As I mentioned, the law is about avoiding 

injuries in human relations, healing 

wounds of the past, and ensuring the 

wellbeing of society. The law is thus a 

primary tool of socio-economic 

development and very much a policy tool 

for the nation. This pitifully seems to have 

been neutralised by the poison poured into 

the rivers of justice in Nigeria.  Until our 

courts revert to what is called the golden 

years of the Supreme Court, we will 

continue to lag behind in our recovery 

from the challenges that have plagued us 

in the nation. The pandemic challenges of 

stagflation, poverty, illiteracy, 

despondence, frustration, and man's 

inhumanity to man will continue to weigh 

us down and give us a bad name except 

those who administer justice know that our 

socio-political illness need their healing 

hands.

The United Nations Development 

Programme and Independent Corrupt 

Practices Commission have alleged that 

the judiciary is the most corrupt arm of 

government in Nigeria. It is clear that 

anything but merit is the way to the Bench, 

and the Bar continues to behave like a 

parlour rather than the transept and knave 

in the Temple of Justice.  Access to justice 

is an essential instrument for the 

protection of rights in Nigeria. Access to 

justice and speedy and real justice has 

become meaningless for too many.

You are one of the few legal 

practitioners and scholars in Nigeria 

with penchant for transformation of law 
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practice and the manner of rendering 

professional services.  You seem to see 

the 'future' that others did not 

anticipate, what prompted you sir?

I am uncertain of this assertion of being of 

an exclusive club. I have no doubt that we 

have many lawyers that have been change 

makers in all spheres of life here. When 

you check the records, you will see how 

lawyers have been at the forefront of so 

much in our society and indeed for both 

good and bad. This said, it is not in doubt 

that sustainability and the turning of dream 

into action requires ideation and 

innovation and today in a world of not the 

smartest or the fittest but the fastest. We 

are moving at such a dizzy pace it has been 

said that even the pace of change we have 

been witnessing in the last decade will be 

snail speed compared to what we are about 

to see. Imagine traveling at economy cost 

ticket on a 6-hour journey by air in 30 

minutes in a few years if the plans of 

Edom Musk come to be.  The future is 

always here because the Lord Almighty 

the All-Seeing Eye who sees the beginning 

from the end and vice versa, reveals to us 

yesterday, today and tomorrow. Thus, by 

His grace and grace alone we have a sight 

as to what is to come, just that many do 

not open their eyes to see that before them 

or have the devotion, diligence and 

fervency to unpeel the wrapper around that 

placed in front of them. The law has 

changed, and its paradox is that while it 

lies on stare decisis or precedent, it 

evolves to ensure the wheels of progress 

are oiled to move society forward. It is 

thus incumbent on any lawyer to be a 

change maker, an avatar of newness that 

makes life and living better. For my part 

lessons from failed ideas, institutions, 

people and states, point to just one 

direction; just as the realization that God 

created us to tender the garden He gave us: 

that is to plant and grow and make it 

fruitful and multiply. They say as things 

move the Lord gives. So, if we do not 

move, the Lord will not give of the future 

He has for us. The lawyer must stand toe 

to toe with all other innovators and 

pioneers to ensure what they produce can 

be utilized in a scalable, profitable and 

sustainable manner.  

Can you imagine not embracing the digital 

reality of today: the world of blockchain, 

bitcoin and internet of things? Can one 

survive moving forward without adjusting 

for the current pandemic and that which 

may come in other forms? Indeed, so 

difficult is living in Nigeria, and for me 

understanding the decisions of our courts, 

legislatures and executive, that one must 

be ahead of the times; and anticipate the 

risks the inconsistencies and unjust 

decisions we get from the three arms of 

government in its three levels. Resilience 

and agility required to survive and thrive 

in our changing commercial world 

requires one to be forward thinking. This 

for me is by the old relying on the youth – 

opening the space for debate and 

origination. This is what has helped 

Olaniwun Ajayi LP a firm brimming with 

youth vigour, irreverence for the status 

quo, hungry for an impactful better service 

and thirsty to be different. Our diversity in 

gender and leadership through their 

immense work has also propelled us into 

the future making us enjoy tomorrow, 

today. What propels me as a person is 

making all who I relate with better than I 

met them, and seeking in whatever I do 

not just lawfulness, but expediency, 

compassion and love. I earnestly believe 

that I am bound to make the world a better 

place. These cannot be if one is not 

anticipatory of what is to come. It is 

simply a matter of an insurance policy 

against the risks of a future otherwise 

unknown.

Law and Lawyering in the 21st Century 

is becoming very sophisticated. Is 

Nigeria's socio-political structure ready 

to appropriately embrace and adjust to
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the global trends?

I am afraid we are not. Not from what is 

being belched out by all arms of 

government in Nigeria. We live in a rentier 

economy, with an over bloated Federal 

Government, a cap in hand State 

Governments and totally bankrupt Local 

Governments. These should be the catalyst 

for development and creators of the 

enabling environment for change, progress 

and the new economy. Law firms are now 

talking about being listed on the Stock 

Exchange when we do not believe in law 

firms, as processes signed other than a 

lawyer is void here. Lawyering is going 

digital and fully virtual, yet some cases 

say you cannot get justice outside brick 

and mortar and on hard copy paper. We 

have challenges with digital trail and 

signatures and balk at things like digital 

ledger technologies. Our political system 

is certainly vehemently opposed to change 

as we saw in its reaction to #EndSars; the 

killings at Lekki Toll Gate, Zamfara and 

the ongoing insecurity in the nation. There 

is usurpation of power across the three 

arms of Government and we cannot speak 

of respect for the rule of law by our 

Executive. The Executive speak as 

inconsistently as the judiciary and indeed 

they turn on themselves in turf wars. A 

political structure that can distribute 

money down to polling booths for 

elections but cannot distribute food and 

aid to the poor, is surely not one ready to 

embrace what is ineluctable for survival. 

This said there is no doubt that our Youth 

and some smart businesses are ready to 

appropriately embrace and adjust to global 

trends. These few, including Olaniwun 

Ajayi LP, were resilient and agile enough 

to withstand all that COVID-19 brought to 

our already bad situation. We had 

digitalised our legal services, and invested 

heavily, like others in technology. The 

hope is that in moving to the next stage 

regulators will not act as luddites to the 

21st Century post digital revolution – as 

we have seen with cryptocurrency and 

other initiatives of digital natives driven 

underground by excessive taxation and 

aggressive and unfriendly action of the 

war lords we have and the governments 

we tolerate. 

In your opinion, how progressive is the 

legal profession in Nigeria, and what 

factors could stimulate or hinder its 

development? 

At times one is forced into what may 

erroneously be thought to be the Mitch 

McConnell corner of voting acquittal for 

what you say is guilt. That pitifully is the 

position any honest broker will find his or 

herself. The profession is progressive to 

the extent that it has been at every stage of 

our development in terms of actors, the 

law and its implementation. We were net 

exporters of judicial services to many 

commonwealth countries and our cases 

were relied upon in courts in those 

countries. Our lawyers stand out, as tall as 

Rotimi Williams was in the legal 

firmament in the continent. The leading 

barristers here are outstanding just as are 

the solicitors described as some of the best 

in Africa. Here I exclude Nigerian lawyers 

and judges doing very well abroad, and 

limit myself to those of us slugging it out 

at home. But then consider NBA elections 

and conferences. Consider the dressing, 

manner, language and ethics of many 

lawyers and then you know that the 

profession is retrogressing. If we do not 

address discipline at the Bar, we will have 

no head way. Lawyers have to be 

sanctioned and heavily for all manner of 

infamous conduct from filing frivolous and 

patently bad cases; to deceiving the courts 

with doctored evidence; contumelious 

treatment of judges; stealing and cheating; 

corruption and no self-development. The 

Bar must be revamped and lawyers regain 

their place in society's pecking order. It 

will be good to see sound lawyers again 

running their practice as a business and not 

a law chambers that will die with the 

owner. We must be open to partnerships, 

embrace technology, engage in proper self-

regulation and best practice; and simply 

projecting the profession for what it is. I 

have alluded to the shambles I see as a 

growing body of case law you cannot be 

proud of. This must be addressed. Besides, 

in my view the Law School should be 

abolished as it is a waste of Government 

resources and drain on struggling students 

without adding anything to them. In its 

current form it has outlived its usefulness. 

Legal training has to change at 

Universities where sex for grades must 

end and merit and scholarship must return. 

The future of law is in the lawyer of the 

future; institutions on law that trade in 

atoms and not books. With good lawyers 

we will get good judges if those who have 

a stranglehold on it now allow for those 

who can reform come in. We need to 

reform the judicial system in order to 

make the legal profession a great 

contributor to our GDP as it is in other 

climes. Speaking practically and using 

Olaniwun Ajayi LP as point of contact, 

beyond having an office that delivers on a 

working environment of the best you can 
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get in OECD countries, there must be a 

great play on the business side of law 

practice. HR can no longer be the role of 

practice manager who hires, treats payroll, 

fires, promotes and deals with admin. Now 

such function must be about the most 

valuable resource of the firm – the people. 

People must be taken care of and made to 

love to do what they do, allowing 

flexibility for other means of expressing 

their other creative talents. In this way one 

gets not just buy in, but commitment to 

improve what exists.  As I mentioned 

earlier, the law must remain dynamic. 

What holds us back as a nation is our fear 

of the unknown, being bold enough to 

chart unchartered territory. 

One of the challenges of law practice in 

Nigeria is trainable juniors or miserly 

seniors. What is your firm's approach to 

attracting, motivating and growing 

young talents?

Accountants, I think, say garbage in 

garbage out. Our Universities reflect 

smoke and broken mirrors of a glorious 

past. They produce for the most part 

lawyers for yesterday and not those who 

will be helpful to their colleagues forging 

ahead in creative arts, technology and 

innovation.   

Millennials and Generation Z's make up 

more than half the world's population and, 

together, are on track to comprise 75% of 

the global workforce by 2025. In Nigeria, 

my limited experience as one of the largest 

homes for lawyers is that it is so hard to 

find a trainable mind. Too many of our 

Youth have been understandably corrupted 

by the polluted waters from our aqueducts. 

The irreverence, impatience, greed in 

some cases, desire to be like the Joneses, 

deprive many of the focus required to 

drive a passion. They look around and see 

it is easier to make money and be known, 

and rather than toil, opt to be unteachable. 

That said there is a vast pool of brilliant 

minds in Nigeria that will compete 

favourably with lawyers from anywhere.  

Many press for higher education and 

display passion for excellence. Hence Mr 

Muyiwa Atoyebi, SAN was able to 

become a SAN in the quickest possible 

time, doing it alone- focused. We have 

great firms run by the Youth- and this 

points to the fact that it is not a case of 

litany of woes.

But truth is what formed the debates at the 

last NBA elections. We saw issues come to 

fore, such as: the appalling pay by some 

senior lawyers. It simply beggars belief 

that some juniors work in near slavery- 

like conditions. In such a case, such a 

young lawyer is not trainable as the day- 

to-day focus will be survival.  It is sad that 

some firms do not invest in their 

businesses in terms of social and physical 

infrastructure; people; and institution 

building etc. But as I say this, we must 

praise those law firms that have teachable 

moments for us.

As mentioned, we do our best in being 

thinkers always seeking to best ourselves. 

We have pioneered many things in law 

practice, but that is beyond the scope of 

this interview. Question is, are we braced 

for the new economy? Are we ready for 

the pains of a shared economy in contest 

between Amazon and other platforms? 

What is the place of digital play here? Can 

we be held by borders in a borderless 

Africa as per the African Continental 

Free Trade Area (AfCFTA) or a 

borderless world as per the zoom world?

Hiring the best we can lay hands on 

yearly into an organization that 

prioritises its people first, helps us win 

confidence, trust and the buy-in of our 

people into our vision  – things needed to 

embed a new wig. Even a cross hire that 

comes into our blue ocean of excellence 

in an atmosphere of fun, camaraderie, 

fellowship and compassion supported by 

a fair reward system – driven by 

technology and leading experts in 

innovation, employee experience, talent 

management, therapy, strategy, digital 

marketing and the like, settles and adopts 

home quickly. 

Young lawyers are not the future—they 

are the present and can make or break 

entire enterprises. The disruption caused 

by millennials is evident in the growing 

number of companies offering flexible 

working arrangements and other features 

designed to mimic what appeals to those 

considering a gig existence. Accordingly, 

all leading law firms have no choice but 

to ensure that their law firms create an 

enabling environment built on trust for 

these millennials to thrive. With this in 

mind, we launched a strategy at 

Olaniwun Ajayi LP termed “Tomorrow, 

Today” cultivated by millennials at the
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firm who developed and deployed with 

management's support, initiatives and 

policies to create a conducive work 

environment for their disruption to flow. 

Some of these policies included flexible 

working arrangements, guilt free time-off 

(outside the leave day quota) to handle 

personal matters every month, smart 

casual dressing and many others. Law 

firms must remain dynamic in order to 

thrive. These were all introduced well 

before “Work from Home” became the 

norm, we had a robust people proposition 

which put our people as most critical to 

our relevance, productivity, utility, 

longevity, sustainability, progress and 

profitability in those many intangibles that 

mean much more than money or tangible 

assets to people. We are a compassionate 

firm that drives for excellence and 

breaking new ground. We find our esteem 

in the success of our clients and it simply 

gives joy to be in a body so filled with 

wisdom, energy, passion, knowledge, 

drive, understanding, foresight and 

ideation. 

What changes would you like to witness 

in the form and model of Legal 

Education in Nigerian Universities and 

the Nigerian Law School to produce 

twenty-first century and digitally-savvy 

lawyers in view of the changing face of 

law and its practice?

To be honest the conception of the Law 

School sixty (60) years ago was a brilliant 

idea. But you need to ask of the 

experiences of those who have passed 

through it especially since it became a 

multi campus affair. The treatment of 

graduates and many post-graduates as 

cattle to be insulted with the staff of office 

as lecturer is legendary. Living and 

teaching conditions leave much to be 

desired, and I remain unsure of people not 

in practice teaching clinical stuff. 

Legal Education at Nigerian Universities 

and at the Nigerian Law School is in dire 

need of an overhaul. Firstly, I cannot 

believe the courses on offer in most of 

these institutions. It appears they are so 

buried in research they have lost sight of 

the new economy. Law students graduate 

today without grounding in what is key. 

No doubt both law school and faculties 

must (a) change their teaching methods 

(for the most part now elementary, rather 

than by way of platonic exchange), (b) 

spend a lot more on remote learning and 

digitalization (c) revamp teaching 

curriculum. The nature of the student of 

today: impatient, ambulatory, irreverent, 

independent, assertive, inquisitive, 

innovative and multi-talented must drive 

the way the law is taught.

Furthermore, there is no reason why it 

should take up to six (6) years in Nigeria 

(without strike), before a young person can 

work as a lawyer in this country.  There is 

much more to the practice of the law than 

requiring our law students to wear penguin 

outfits whilst attending class or to rope 

learning provisions of the law. The 

practice of law encompasses learning the 

skills required for business development, 

strategy, commercial awareness, writing, 

oratory and negotiation skills, learning to 

think on your feet and proffer advice in the 

spur of the moment. Students must learn to 

be dynamic and seek out ways to develop 

themselves outside of their learnings at the 

Nigerian Law School or University. 

One can say that there are too many 

lawyers called to the Bar on an annual 

basis. In 2019 about 4,458 law students 

were called to the bar. Even with those that 

choose to explore their entrepreneurial and 

creative interests, there are not enough 

jobs to meet the demand. It is still 

appalling that many lawyers are earning 

less than NGN30,000 (Thirty Thousand 

Naira Only) a month as legal professionals 

in Nigeria. This market dynamic is caused 

by the arrogance of some firms who whilst 

being aware that this should not be, are of 

the belief that these lawyers are easily 

replaceable by the hundreds or thousands 

of lawyers who saturate the market. 

But with our population, even discounting 

for aliens and things counted as Nigerians, 

we are a huge market of great 

entrepreneurial people, who love justice 

and seek peace. We are a fun loving, 

assertive and creative people, welcoming 

to all and sundry. All these call for a huge 

legal market. To this extent the graduating 

5,000 or even 10,000 lawyers may not be 

too much – but that will only be if (a) our 

GDP is growing at a decent rate year on 

year, creating jobs and wealth; (b) we have 

inflation and devaluation under control; (c) 

government is easing and facilitating 

doing of business; (d) we remain a huge 

consumer society but most important of 

all; (e)  the judicial system works and the 

Bar rises to its true meaning. I am afraid 

none of these key factors are present. This 

is a task for all and hence the need for 

#EndSars and the like.

What moderate or radical changes do 
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you wish to see in the leadership of the 

Nigerian Bar and overall regulation of 

the legal profession in Nigeria (if any). 

I believe I already alluded to this earlier in 

this interview, a root and branch pulling is 

required to make us a Bar of tomorrow. 

The Bar is by tradition a leader and 

barometer of society, modulating 

temperature and ensuring orderly 

development of society. We have been 

vaccinated by that which has enervated 

peace, unity and progress in Nigeria, and 

we suffer the same in the legal system. I 

am shocked at what I see at our 

conferences, in court and on the street. It 

never used to be so. The public is awash 

with allegations of corruption in the 

judiciary the latest being, just before 

Valentine's Day, by the head of our 

Customs, Col. Ahmadu Alli, who says the 

country cannot move forward without a 

good judiciary. It has been alleged that 

lawyers play a big role in corruption in the 

judiciary. It is also the case as I earlier 

mentioned that it is the Bar that makes the 

Bench. We have much too much truancy, 

misdemeanour and conduct unbecoming of 

lawyers. The regulation of the profession 

must be such as to send the message that 

you either shape in or ship out of the Bar. 

There should be no room for lawyers who 

oppilate the due administration of justice; 

filing of useless applications and actions; 

misleading the courts and such like things 

that lead to denigration of the judicial 

system in the eyes of the public.  

While I have no nostalgia for the day in 

the past when lawyers were reverenced 

and Judges treated as gods, but I dream of 

a noble profession still. In terms of 

moderate changes, it has to be how we 

conduct our elections; the organization of 

Bar branches and as with Nigeria a 

restructuring of Bars and our Constitution. 

I am uncertain it makes much sense to run 

the Bar for just two years – not with what 

it takes to become leader. On radical 

changes we need leaders who are change 

makers. This is now a matter of more or 

less disrupting what we have. Query wig 

and gown. Query six (6) years of training. 

Query grounds for preferment as silk. AB 

Mahmoud SAN as President of the Bar 

went far in producing a new regulatory 

framework for the Bar. I was privileged to 

be part of that process, and I believe a 

simple updating of that product if enacted 

will do the immediate trick – though I will 

go further in things such as the relevance 

of so many bodies and their size: Body of 

Benchers, Bar Council, Disciplinary 

Committee etc. I have hope in Olumide 

Akpata – he promised change and I 

believe that with good will and sincerity 

he will deliver.

Some are of the view that, if not 

controlled or structured, arbitration will 

kill litigation and general law practice 

in Nigeria. What's your position on this 

issue? 

I believe nothing bears this out. 

You are a very successful legal 

practitioner by every standard, and by 

divine grace one of the most sought-

after in commercial law practice in 

Nigeria and entire African region. Did 

you also inherit success?

Yes, I inherit success in a huge way, for I 

am a co-heir with Jesus Christ. I also 

inherited the good manners and character 

of my father. By any measure he left a 

good name, and righteousness, in its full 

meaning, was his calling. As for the work 

that defines me, from my father, I inherited 

industry, diligence, integrity, humility, 

hard work, 3600 research, respect, 

transparency, openness, cordiality, 

commitment to excellence and newness,
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style and a good sense of dressing.  My 

father founded Olaniwun Ajayi LP as a 

sole practitionership in 1962. Since then, 

the Firm has grown to housing over 100 

lawyers with 15 partners, qualified to 

practice across Nigeria, England and 

Wales, New York and Zambia, and various 

practice areas, which include: Finance and 

Capital Markets, Mergers Acquisition and 

Private Equity, Tax, Power & 

Infrastructure, Mining & Minerals, 

Enterprise, Government Business, Oil & 

Gas, Dispute Resolution, Intellectual 

Property, Technology, Innovation and 

Fintech and Entertainment, Leisure and 

Media. With lawyers fluent in English, 

French and German. 

Olaniwun Ajayi LP is primarily a client-

service business and then a law firm. For 

us, client-satisfaction is always key and we 

aim to provide an excellent experience for 

clients thereby exceeding all expectations. 

While we have evolved over the years, we 

are proud of our heritage and have 

remained true and continue to uphold and 

refine the core values underpinning our 

success. Our primary objective in all this 

is to ensure that we deliver the kind of 

legal advice that helps our clients achieve 

their objectives, reach their goals and 

outcomes in a timely and cost-effective 

manner. 
In terms of core values, we extol integrity, 

passion, creativity, and attention to detail. 

At our core, we are people driven and 

committed to excellence. According to the 

resource-based view of the firm, 

performance differences across firms can 

be attributed to the variance in the firms' 

resources and capabilities. Resources that 

are valuable, unique, and difficult to 

imitate can provide the basis for firms' 

competitive advantages. In my opinion 

that has been the case with Olaniwun 

Ajayi LP. We have over the years hired the 

best talent both at home and beyond. Grant 

posits that knowledge is the most critical 

competitive asset that a firm possesses and 

that much of an organisation's knowledge 

resides in its human capital. Accordingly, 

our success is entirely due to the brilliant 

legal minds that have walked through our 

doors, graced us with their value and 

continue to disrupt the market with their 

creativity, panache and sheer brilliance.

Do you foresee a leadership vacuum in 

the legal profession after the exit of your 

generation several years to come?

Certainly not. We have behind us such 

bold and courageous lawyers with skills 

that cut across several fields. Falz is one to 

watch as an example of what is to come. 

Many are leading the charge on the new 

economy and I know from my interaction 

with many young people that they have 

their eyes on the ball. I believe you are 

aware of the popular catch phrase, “it 

takes two to tango.” Our duty as leaders in 

the legal profession is to impart our 

knowledge in the best way possible, to 

inspire and motivate our youth to serve as 

ministers in the temple of justice. The 

youth on the other hand must employ 

discipline and should note that every 

canopy requires a pole to hold it and those 

poles must be raised. They must deploy 

humility in their journey to greatness. If 

we as leaders do our jobs properly, 

coupled with the zeal of the young, the 

legal profession is in good hands. The 

future is bright but that is if we pull 

ourselves from the brink now. Too much 

confidence is being lost in us and the 

market is changing the nature of the 

lawyer's work. But I am a man of hope 

who knows from Paul's admonition to his 

son Timothy not to let anyone despise the 

youth.

There is a widely held perception of 

disconnect between Nigerians and 

Nigeria's 1999 Constitution (as 

amended). Do you think amending the 

constitution is a better solution to 

Nigeria's social and political (dis)-

configurations?

Amendments to the Constitution is not the 

answer to the deep-rooted ethnic divide we 

have in this country. Unfortunately, many 

of these issues were inherited in the 

creation of Nigeria, and others were 

exacerbated over the years as we as a 
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country learned to relate with one another 

and were taken over by fear and greed. 

With over 100,000,000 (One Hundred 

Million) people living in extreme poverty, 

Nigeria cannot afford to tread the path of 

exacerbating ethnic and religious divides 

which can only lead to anarchy. Any 

response from the Government Agencies 

or indeed any group, that suggests this, 

must be condemned strongly. We need to 

heal as a Country and the church and state 

have a lot to do to fix this. Our 

Constitution is a lie to the extent that its 

preamble says it is made by “we the 

people”! It was made by a few men and 

lumped down our throat by a Decree. We 

latch onto it as if more than what it is, or 

as if not subject to the ineluctable 

disruptive vagaries of nature and society. 

The beneficiaries of the fraud on us by this 

confusing Constitution are holding us back 

to a document of the people by the people. 

Until we tidy up how we are bound, we 

will continue to oscillate on the same spot 

like a barber's chair.

How have you managed to stay relevant 

in new fields of law and practice like 

Electricity Law, Sports law, 

Entertainment Law, Info-Tech Law, 

etc?  

The creative genius knows no bounds and 

as it constantly evolves over time, we as 

lawyers must remain dynamic. We must 

refract the practice, still set-in analogue 

mode, by people using dot matrix system, 

in an age of internet of things. It is an 

irony of today that our future is 

determined by rebellion in the arts, and 

disruption of the sciences. For this reason, 

we as a firm choose to move with sectors 

as they grow and develop and provide 

commercial legal advice to guide and 

support stakeholders in new legal sectors. 

This led to our creation of our Power & 

Infrastructure Practice, Entertainment, 

Leisure & Media Practice, Competition & 

Government Business, and our 

Technology, Innovation and Fintech 

practice – which have won accolades at 

home and abroad. 

Foreign lawyers have continued to 

clandestinely practice in some 

Multinational companies in Nigeria. 

What are fathers of the Legal Profession 

like you and others doing about this, or 

is it part of the 'New Face of Law 

Practice”?

I am not one of the Fathers as I have not 

transcended to that stage. But that said, I 

have joined our leaders working on some 

changes to the Legal Practitioner's Act to 

guard against this and other risks. The 

concern mainly being of expatriates not 

licenced to practice and acting as General 

Counsel under some other title; or 

unlicenced firms offering legal service and 

foreign lawyers practicing Nigerian law. In 

the face of the World Trade Organisation 

(WTO) trade rounds and what may come 

from AfCFTA the approach here will differ 

as foreign affairs and national trade policy 

will come to play in consideration of the 

constitutional imperative that Nigerians 

control their economic destiny and legal 

measures aimed at development of local 

capacity and import substitution. In truth if 

we believe in #BuyNaija and we get good 

at what we are doing, especially in 

offerings as lawyers, there should be no 

big issue with foreign encroachment as I 

expect the evolving firms to also do for 

professional services what Dangote has 

done for industry and trade. But and if the 

conditions for a robust legal market is 

created. For me, what is of more 

importance, however, is brain drain, where 

so many of our young and highly skilled 

people 'jakpa' as they say, fleeing Nigeria 

in search of better opportunities abroad. 

We need our highly skilled talent here to 

grow and shape different industries, so we 

need to as leaders in the legal profession 

work harder to create an enabling 

environment for our talent.

Do you think the time is now ripe for 

separation of the Office of Attorney-

General of the Federation from that of 

the Minister of Justice?

There have been numerous discussions 

surrounding the conflict of interest which

www.nglawdigest.com Law Digest Winter 2020



obtains in the Office of the Attorney 

General of the Federation (AGF) and the 

Minister of Justice. The Attorney-General 

of the Federation routinely advises the 

President and the Government on all 

matters connected with the interpretation 

of the constitution, legislative enactment 

and all matters of laws referred to him. He 

also advises heads of Ministries and 

Agencies of Government. Often, these 

issues require the delicate balance of 

government actions with the dictates of the 

rule of law. The AGF is obliged to ensure 

that the rule of law is not compromised in 

any form. This is often a great task, given 

that government actions sometimes 

conflict with the interest of the citizenry. 

Other commentators have noted that the 

Attorney-General of the Federation has to 

be a “saint in order not to be tainted by the 

views of his party under whose platform 

he was nominated or those of the president 

who appointed him, given the intrigues 

and underhand dealings that characterize 

partisan politics in Nigeria”, coupled with 

the “absolute loyalty to the President 

syndrome.” Seeing that this risk subsists, it 

would be wise for there to be a separation 

of the two (2) positions. On a cursory 

review of the proposed Bill for the 

Separation of the Office of the Attorney-

General of the Federation and of the State 

from the Office of the Minister of or 

Commissioner for Justice, the Attorney 

General of the Federation is still appointed 

by the President but is required to be 

independent of and not be subject to the 

direction or control of any other person or 

authority. His appointment in the first 

place even if conceded that it is at the 

absolute discretion of the President, is still 

rooted in political considerations. In the 

United Kingdom, the office of the AGF is 

separated from that of the justice minister. 

While the Ministry of Justice is headed by 

the Lord Chancellor and Secretary of State 

for Justice who is a member of the cabinet, 

the Attorney General of the Federation is a 

non-cabinet minister who leads the office. 

So further tweaks need to be made in order 

to achieve the objective. 

Considering recurrent and increasing 

trends of insecurity in Nigeria, do you 

subscribe to capital sentence of death 

for kidnapping, terrorism, human 

trafficking, and the likes?

No, I do not believe that is the answer. 

Even if we manage to successfully deter 

some people with the fear of capital 

punishment as a legal consequence for 

their actions, we will not deter all. We 

must when dealing with such a complex 

issue crossing socio-political and 

economic buckets come up with a more 

robust and holistic approach. For instance, 

a lot of our insecurity in Nigeria is caused 

by abject poverty, ethnic tensions and 

greed. We can only cure these issues over 

time by implementing policies curing 

unemployment, re-shaping our minds to 

focus on a united Nigeria, and meeting the 

needs of the common man. 

Do you support the view of some 

lawyers for Regional Supreme Court of 

Nigeria?

As a matter of urgency, the backlog of 

cases pending at the Supreme Court must 

be reduced. Unless this is done, the 

appellate system may become a major 

instrument for delaying justice. And 

justice delayed is justice denied. There are 

several ways to reduce the backlog which 

do not involve the creation of regional 

Supreme Courts. Rather, the Supreme 

Court should issue new practice directions 

limiting the types of cases going before the 

court. Many interlocutory matters should 

end at the Court of Appeal in addition to 

appeals on torts, matrimonial causes and 

commercial cases. An additional concern 

is that the creation of regional Supreme 

Courts will lead to the problem of 

conflicting judgements as we presently 

have with the Court of Appeal. It is better 

to make the Supreme Court stronger, 

improve the working conditions of the 

judges and their retirement benefits. 

Introduce a scientific case management 

system, creating a regional Supreme Court 

is a simplistic approach. I do not support 

such an approach which I consider 

retrogressive. The Supreme Court should 
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resume its seat. It needs to be a policy 

court that sets the stage for all of us to 

proceed. It must be the platform we all 

stand on. It should not be just an appeal 

court where all manner of matters come. It 

needs to be true arbiters and change 

makers. It is not today. The physician must 

heal himself. 

It is no more news that you are now a 

Priest. Has this impacted positively or 

negatively on your professional, social 

and religious activities? 

God is the fountain of knowledge and 

responsibility finds expression in one's 

philosophical underpinnings, and for me, 

my spiritual DNA. For that reason, I 

believe it is an honour to be able to spread 

God's word and love in all aspects of my 

life. My colleagues at Olaniwun Ajayi LP 

tease me of my spirited emails of 

encouragement which are often quite 

poetic, but I do my bit to share some key 

learnings and revelations from the Word 

which have a direct impact on our daily 

lives. Being a priest has also driven me to 

assist people and organisations in 

achieving justice, mitigating, if not 

avoiding, risks, and bringing their dreams 

to fruition.

Finally, can you share with younger 

lawyers the secret to your successful 

practice of law and legal scholarship?

Generation Z's that want to get to the top 

or are in a hurry to get to the top, speak of 

a desire to make an impact. Sadly, few of 

them think they need to do what is 

required of them in order to get to the top. 

What is required to be disruptive? Younger 

lawyers should note that, life is a ladder, 

and you must climb the ladder to get to the 

top. The truth is that every challenge is an 

opportunity to improve and with every 

challenge, you get better, and the 

challenge begets experience. There is need 

for speed, audacity and truth.  Therefore, I 

would summarise the secret to success in 

three key words, be curious, be disciplined 

and be creative. I believe that it is only in 

being these three things that we can truly 

become great lawyers.
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Covid-19 And The 
Shut Down Of 
Courts In Nigeria; 
Any Hope For 
The Awaiting 
Trial Detainees?

Introduction

It is no longer news that the Nigerian 

prison population is majorly composed of 

Awaiting Trial (AWT) detainees. In plain 

terms, the population is made up of 

detainees yet to be convicted of any 

offence, and whom the Constitution of the 

Federal Republic of Nigeria deems 

innocent.  Quite rightly, one wonders the 1

justification for detaining this category of 

inmates in prison during the current shut 

down of courts when their cases cannot be 

heard. 

With an impending lockdown occasioned 

by the Covid-19 Pandemic, the Nigerian 

government was urged by many to 

decongest the Nigerian Correctional 

Centers.  This call for the most part went 2

unheeded. Admittedly, countries like Iran, 

Saudi Arabia, Tunisia, and others released 

a number of convicted inmates.  Many 3

commentators therefore saw the 

government's inaction as a wistful refusal 

to do justice to awaiting trial detainees. 

But; this inaction on careful observation 

appears inadvertent. In the Nigerian case, 

the target was always (AWT detainees), 

which effectively made the circumstances 

different, and more arduous. Under what 

platform should the Awaiting trial 

detainees have been released? What would 

happen to their pending trial when the 

courts resume and the released defendants 

abscond? Would justice be served to the 

society? This article attempts to address 

this conundrum. 

The lockdown recently witness has 

reawakened age long question on the 

Nigerian criminal justice system. Why are 

Nigerian prisons congested? Why are there 

so many Awaiting Trial detainees in our 

correctional institutions? Why has the 

situation continued despite several efforts 

to effect changes?

You must be tired of seeing the ugly 

statistics on prison population in Nigeria. 

The prisons are obviously overcrowded. 

Prisons with an official capacity of 50-153 

inmates now accommodates more than 70, 
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The outrageous number of Awaiting Trial Inmates is one of the know fallouts of the 

weak criminal justice system of Nigeria. This phenomenon was egregiously exposed 
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000 inmates. Interestingly, the mix of 

prison congestion and the number of AWT 

detainees is often misinterpreted. Overall, 

with 35 inmates per 100, 000 of national 

population, Nigeria has a good prisoner to 

national population ratio compared to 

several countries. Meaning that Nigerian 

prisons are not necessarily congested but 

wrongly composed by AWT detainees. If 

things were right, the AWT detainees 

should ordinarily be detained in separate 

custodial centres and should not constitute 

the regular prison population.4

Rule 11 of the Mandela Rules dealing with 

separation of categories provides thus:

The different categories of prisoners 

shall be kept in separate institutions or 

parts of institutions, taking account of 

their sex, age, criminal record, the legal 

reason for their detention and the 

necessities of their treatment; thus: 

(b) Untried prisoners shall be kept 

separate from convicted prisoners;

Nonetheless, the AWT detainees presently 

constitute the bulk of the prison 

population. According to the head of the 

Nigerian Correctional Service, as of 2020, 

there are 51, 983 AWT detainees in 

Nigerian prisons. They make up for a 

whopping 70% of the total prison 

population of 73, 726. This statistics paints 

a graphical picture of Nigerians being 

forcefully corrected for offences they are 

deemed innocent of. You remember when 

you were corporally punished for an 

offence you knew nothing of in school? 

This is worse. 

Well, this statistics has become a quick 

reference point for commentators on the 

nadir state of the Nigerian Criminal Justice 

System. Just recently when the trial of the 

former governor of Abia State (Senator 

Orji Uzor) was voided by the Supreme 

Court, the former governor again threw 

jabs at the system.  He bemoaned the state 5

of the system that had AWT detainees as 

the majority of its prison population. 

These numbers make it extremely difficult 

to comply with the United Nations 

Standard Minimum Rules for the 

Treatment of Prisoners (the Nelson 

Mandela Rules), The Mandela Rules 

mandates that AWT detainees are given a 

preferential treatment to convicted inmates 

since they are deemed innocent. 

The bail system of the states in Nigeria are 

very similar because of the influence of the 

now repealed Criminal Procedure Act and 

the Criminal Procedure Code. These 

statutes defined the criminal procedure and 

the bail system in the states before they 

were repealed by the ACJA. In the current 

dispensation, the provisions of the 

Administration of Criminal Justice Laws 

of the various states in Nigeria are similar 

to that of the ACJA on the subject of bail. 

The Nigerian Awaiting Trial 

Conundrum

If you have been merely disgruntled with 

the situation, now is the time to be angry 

with the injustice of the situation. 

An awaiting trial detainee is a defendant in 

a criminal charge who has been remanded 

in custody pending his trial in court. There 

are about three legal instances where this 

can happen. First a defendant who is 

arraigned in court and granted bail, will be 

remanded in prison pending when he 

perfects his bail. Secondly, a defendant 

who is denied bail can be remanded in 

prison custody pending his trial. Lastly, a 

defendant subjected to a statutory remand 

proceedings may be detained in the prison 

custody pending a proper arraignment. 

Wondering what a remand proceeding is? 

It is a situation where a suspect is brought 

before a court without the opportunity to 

apply for bail. In my view, this statutory 

remand proceedings is only a legalized 

form of the illegal practice of holding 

charge. What is holding charge? It is the 

case where a suspect is brought before a 

court that has no jurisdiction (authority) to 

try him. Considering the three instances, a 

reasonable deduction is that all awaiting 

trial inmates are in prison custody as a 

consequence of the bail system. 

Unfortunately, attempts to address the 

Awaiting trial detainee conundrum have 

largely ignored the contribution of the bail 

system to the malaise. The Nigerian bail 

system is without identity and clear-cut 

objectives. The aim of a regular bail 

system is threefold; to release as many 

defendants as possible before trial to 

ensure that there is no infliction of 

punishment prior to conviction; to 

minimize pre-trial debacles; and to protect 

the community from danger. These appear 

to be the objectives of the Nigerian bail 

system. Balancing these compositing 

objectives in individual cases has never 

been easy. The system has attempted to do
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this by balkanizing offences into three 

major categories viz capital offences, 

felonies other than capital offences, 

misdemeanors and simple offences. In 

clear terms, capital offences are offences 

punishable with death, felonies incur a 

prison term exceeding three years, 

misdemeanors incur a prison term 

exceeding six months but not more than 

three years, and simple offences are 

offences other than felonies or 

misdemeanors. 

For each of these categories the system 

lays down certain rules to determine; if 

and when to grant bail; and the bail 

conditions if bail is granted. For instance, 

the law is trite that capital offences are 

not bailable except under exceptional 

circumstance, whereas bail in “felonies 

other than capital offences” is as of right 

except certain grounds for denial exist. 

This shows the attempt to balance the 

right of the defendant against his liberty, 

the safety of the community and the 

likelihood that the defendant would 

abscond. 

This methodology of balancing 

competing interest by categorization of 

offences is fraught with challenges. First, 

it is relatively easy to arrest suspects in 

Nigeria and tag them with serious 

offences. These suspects will inevitably 

be subject to the rules of bail for that 

category of offence.  Also, the relegation 6

of the actual evidence against a defendant 

and the “likelihood of conviction” as 

determining factors for if/when to grant 

bail is worrisome. 

The total number of AWT detainees in 

Nigeria is largely made up of defendants 

charged under the last two categories of 

offences (felonies other than capital 

offences, and misdemeanor and simple 

offences). Theoretically, under the offences 

balkanization methodology, majority of 

these defendants should get bail. It is a safe 

conclusion therefore that they are indeed 

on bail. So why do they make up the bulk 

of the AWT detainees in Nigerian prisons?

Perfecting bail is one major reason for the 

high number of AWT detainees in Nigeria. 

Perfecting bail is the process of meeting 

the conditions of bail set by a court to the 

satisfaction of that court. Bail is granted in 

Nigeria based on certain conditions. A 

defendant may be asked to meet those 

conditions himself (self-recognizance) or 

he could be asked to provide sureties. In 

most cases a defendant is asked to present 

sureties to meet certain conditions in 

addition to personally meeting similar 

conditions. The defendant and his sureties 

must meet these conditions to the 

satisfaction of the courts before his release 

on bail. 

Research shows that meeting bail 

conditions is usually an uphill task for both 

the defendant and his sureties.  The usual 7

conditions imposed by the courts are the 

opening of a bail bond by the defendant 

and his surety. As for the surety, he must 

be a tax paying relative of the defendant, 

usually a civil servant of a very senior 

cadre, or with reasonable means of income 

or gainful employment. In most cases, the 

surety must own a landed property within 

the court's jurisdiction. Lastly, the home 

address of the surety will be verified. It is 

thought that the goal of these qualifications 

for a surety is to ensure that the surety can 

be relied on to produce the defendant if he 

is absent from his trial. 

By a cursory observation, one is sure to 

notice that not many defendants can meet 

these conditions. Even more doubtful 

where they are asked to produce more than 

one surety as is usually the case. The 

singular condition that sureties must be 

relatives of defendants is a daunting one. 

Typically, intrepid relatives of defendants 

suddenly develop cold feet for 

participating in the bail system, and for 

good reasons. Experience shows that the 

harassments faced by sureties when 

defendants absconds, is ugly. Another 

challenge to using relatives as sureties, is 

the fact that there are several AWT 

detainees in prison who are not in touch 

with their relatives. One reason for this is 

the zigzag and haphazard method of 

arresting suspects in Nigeria. Another 

reason is the continuous immigration of 

Nigerians to cities without adequate plan 

or destination. These two scenarios make it 

difficult in some cases, to have relatives 

around during trial or arraignment as 

potential sureties. 

Injustice Of The Nigerian Bail System

By now you must be wondering if there is 

a way out. For the difficulty in finding 

reliable and suitable sureties, the usual 

way out, is to procure the services of 

professional sureties for a fee. Even this 

seemingly pleasant solution has its 

challenges. First, their services are 

expensive. Secondly, the courts have 

increasingly frowned on their use for good 

reasons. The courts will disqualify a surety 

whom it deems a professional. 
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Even when sureties are available, the entire 

perfection of bail is an unnecessarily 

complex process. For the most part it is 

unregulated. It involves the interview of the 

defendant and his sureties by the court to 

ensure that they meet with the bail terms. 

Where they qualify, their addresses must be 

verified, and finally when the release 

warrant is signed, the warrant must be 

taken to the prison officials. So much time 

and money is spent on these processes. 

Unfortunately, the absence of clear rules 

for perfection further complicates the 

process. It leaves the defendants and their 

sureties open to exploitation.

Any hope for AWT Detainees?

Why certain maladies in the system may 

have been allowable before the Covid-19 

pandemic, they are no longer permissible. 

The reason is obvious. Before the courts 

were shut down, awaiting trial inmates 

could look forward to their day in court. 

Their day in court meant that their trial 

could commence, and their possible end in 

custody was foreseeable. It also meant that 

they stood a chance of release if their 

stalling charges were graciously struck out. 

But all those hopes have been dashed. 

Simply put, they don't know when next 

they will be in court.
As the courts now seem to have reopened 

substantially, innovative solutions must be 

proffered to address the injustice of this 

situation. While it will take so much to 

address the court dates for prison inmates, 

one fast and innovative way is to compile 

the data of AWT detainees who have been 

in prison for more than the maximum term 

stipulated for their charge. It is hoped that 

this will assist the judiciary to bear their 

conscience of the issue, and immediately 

release the detainees who fall in this 

category. Even when this is done, the 

lessons of this period, and the lacunas 

made obvious by this period must not be 

ignored. The underlying issues of the Bail 

system must be addressed. You can see 

two principal issues right? Obviously, the 

bail system lacks affordable, available, 

qualified and reliable sureties; and bail 

perfection is laborious and ambivalent. 

Recommendations

The way forward
Addressing these issues in the short term 

requires the immediate implementation of 

the provisions of the Administration of 

Criminal Justice Act, on Bondsmen. 

Section 187 of the ACJA allows the Chief 

Judge of the High Courts to issue a 

Regulation to regulate the setting up and 

use of Bondsmen. The section provides 

thus:

The Chief Judge of the Federal High 

Court or of the High Court of the 

Federal Capital Territory, Abuja may 

make regulations for the registration 

and licensing of corporate bodies or 

persons to act as Bondspersons within 

the jurisdiction of the court in which 

they are registered.

Section 187(5) of the ACJA provides 

further that;

A Bondsperson registered under 

section (1) of this section may 

undertake recognizance, act as surety 

or guarantee the deposit of money as 

required by the bail conditions of a 

defendant granted bail by the court 

within the division or distinct in which 

the bondsman is registered.

Implementing these provisions will 

address fundamental challenges in the 

Nigerian bail system. The actual cost and 

process for perfecting bail will become 

more transparent, making it possible for 

eager relatives, philanthropist and well-

meaning individuals to help deserving 

AWT detainees. Evidently, this is the 

missing platform that inhibited the 

government from decongesting the prisons 

particularly during the COVID-19 

lockdown. They had no one to release the 

AWT detainees to even for a fee. Setting 

up Bondsmen entities will make the entire 

process of bail perfection faster and 

efficient. 

It is hoped that this article draws attention 

to the ills of the Nigerian bail system and 

its adverse implications for the criminal 

justice system. Fixing the issues in 

Nigerian Bail System in the long term will 

ultimately require the enactment of a Bail 

Reforms Act, with clear cut provisions on 

the objectives for bail and the 

methodology to determine if and when to 

grant bail, and the terms of bail. However, 

until this happens, the policy makers must 

look towards existing provisions and 

explore them. The need to issue a 

Regulation on Bondsmen has never been
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more urgent. 
Undeniably there are genuine fears and 

challenges with setting up these entities. 

Top of these fears and challenges are; the 

fear of turning justice delivery into a 

commercial business, the method of 

determining a good price for a social 

service such as bonds services, and 

creating tracing system for absconding 

defendants. These fears are genuine, 

nevertheless they should not deter the 

government or judiciary. They can easily 

be addressed by research and data 

analysis. A thorough research will develop 

an effective business model for these 

companies to run with. There is yet hope 

for the Nigerian Criminal Justice System. 
Undeniably, the solutions proffered herein 

do not completely address the problem of 

prison congestion or the overall Nigerian 

criminal justice system. It addresses a 

major challenge of having AWT detainees 

who should be on bail as the bulk of the 

AWT detainees population. Employing 

these solutions should drastically reduce 

these number, and the prisons will be 

decongested. 
It is also recommended that the Nigerian 

Criminal Justice System begins to utilize 

technology tools. In contemporary times 

certain surveillance and monitoring mobile 

applications have been developed to assist 

with the enforcement of bail terms, parole 

practices and non-custodial sentences. The 

author acknowledges the deontological 

and humane issues fraught with the use of 

these mobile applications. Nonetheless, he 

advocates for a gradual introduction and 

utilization of these solutions.
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The global obsession with footballers has 

created one of the great money spinners 

of the entertainment industry. In return 

for captivating audiences with their skills 

on the pitch, international soccer stars are 

now earning many more millions of 

dollars off the pitch being on television 

and other media; associating themselves 

with products from soft drinks to vehicles 

and airlines. A recent deal is set to raise 

the stakes even higher on home shores. 

On November 7, 2019 the League 

Management Company of Nigeria; 

regulators of the Nigeria Professional 

Football League (NPFL), announced a 

multi-million-dollar broadcast deal with 

communication giants, Next TV worth a 

whopping US$225, 000, 000 (Two 

Hundred &Twenty-Five Million 

United States Dollars). This lucrative 5-

year broadcast deal is certain to bring up 

issues on the image rights of the NPFL 

Players as more brands begin to leverage 

on this broadcast deal. But does this 

actually mean more income for NPFL 

athletes as it would with their 

international counterparts? The answer to 

this question might surprise you.

In today's modern sporting world, image 

rights can hold enormous commercial 

value to both the professional athlete and 

his club. Image rights can be defined as 

the proprietary rights that arise from the 

commercial exploitation of a sporting 

personality's name and image. Sports 

image rights are very valuable assets. The 

iconic 1970s English soccer player, 

Kevin Keegan was the first sports 

personality to enter actively into what 

was known at the time as a “face 

contract” for what were essentially his 

image rights. 

What are image rights

In a football context, image rights are 

simply the right a player possesses to 

control, sell, license and otherwise 

monetize his or her likeness – that is, his 

or her image, name, nickname, voice, 

signature and all other characteristics 

unique to the player.

Image rights are broadly defined, using 

the expression “image” not in its narrow 

sense of “likeness” but in its wider sense 

of “persona” or “brand”, to use a 

marketing term. 

In countries like England, Italy and 

Spain, where the commercial value of 

image rights is now recognized, most 

players often seek to create image rights 

companies and then assign those rights to 

these companies. This is done for tax 

purposes, as the revenue generated from 

the exploitation of the player's image 

rights will be taxed at corporate tax rates, 

which are typically substantially lower 

than personal income tax rates. Non-UK 

players who are playing football in the 

UK will often set up both UK and 

offshore image rights companies. In these 

situations, the player's UK image rights 

will be assigned to the UK image rights 

company, and his global image rights will 

be assigned to the offshore image rights 

companies. 

Treatment of image rights In Europe 

and the United States

Image rights are also known by different 

names and subject to different legal 

treatment in different jurisdictions. In the 

United Kingdom, they are known as 

image rights; in continental Europe, as 

personality rights; and in the United 

States as publicity rights. Nigeria has 

followed its colonial traditions by 

adopting the English position. 

Accordingly, the country's colonial past 

has birthed the concept of 'image rights' 

as they are viewed in most common law 

countries. Therefore, in stark contrast to 

the laws of other foreign jurisdictions, 

neither English law nor Nigerian law 

offers a specific, statute-based law 

protection in relation to image rights. 

France for instance, has what is called 

“personality rights” which are protected 

under Article 9 of the French Civil Code. 

In the United States, it is known as the 

'right of publicity'. The right of publicity 

purports to protect against 

uncompensated commercial exploitation 

of a person (such as an athlete's) likeness 

or identity. Every person, celebrity or 

non-celebrity, has a right of publicity – 

which in short, is the right to own, 

protect and commercially exploit one's 

identity.1

The protection afforded to the right of 

publicity in the United States stems from, 
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and is intertwined with, the right of 

privacy.

The term "right of publicity" was coined 

by Judge Jerome Frank in 1953 in Haelan 

Laboratories, Inc v Topps Chewing Gum, 
2Inc,  which for the first time affirmed that 

individuals (in this case, Major League 

Baseball players) possess a property right 

in their own images. This right in the 

United States, it must be stated, varies 

from state to state. Nevertheless, the right 

of publicity underpins the protection which 

inures to a player in respect of 

uncompensated commercial exploitation of 

a player's image. The approach in England 

and most common law countries including 

Nigeria is to rely on a framework of 

statutory and common law intellectual 

property rights to prevent unauthorized 

exploitation. 

Remedies available for breach of image 

rights

Infringements of image rights have 

become rife in the entertainment and 

sports industries. However, the absence of 

a statutory framework in seeking a redress 

has not deterred their owners from 

bringing actions in court. Players/image 

rights companies have often resorted to 

activating the provisions in the trademark 

and copyright law as well as the common 

law doctrine of passing off.  Some of the 

notable cases in this area is the widely 

reported case of Robyn (Rihanna) Fenty v 

Arcadia Group. As regards copyright, 

Nigeria copyright law automatically 

confers a property right on the author of 

original works which can include literary, 

dramatic, musical or artistic works. There 

is, however, no copyright in a player's face 

or his name because they are not original 

works. The copyright in a photograph of 

Cristiano Ronaldo will belong to the 

photographer (save there is an 

assignment). Likewise, the copyright in an 

audio recording of a media interview will 

belong to the interviewer. As a result, the 

law of copyright is of limited use to 

professional athletes.  

A trademark is a registrable intellectual 

property right which comprises any sign 

capable of being reproduced graphically 

and capable of distinguishing goods and 

services of one undertaking from those of 

another undertaking. Sporting personalities 

can apply to register trademarks 

comprising their name, slogans, logo 

(amongst others) but such signs will only 

qualify for registration in Nigeria if they 

are sufficiently distinctive and unique. 

Intellectual property lawyers representing 

aggrieved athletes have devised an 

ingenious way of surmounting the 

procedural hurdles associated with 

seeking an appropriate redress for their 

clients. They have resorted to the 

common law remedy of passing off. As 

some of the notable cases on the point 

would show, a greater percentage of the 

successful lawsuits on breaches of image 

rights succeeded where the players' legal 

representatives relied on the common 

law remedy of passing off. One of the 

two notable cases in this area is the case 

of Rihanna (Fenty Group) and Arcadia 

Group. The second case is the widely 

reported case of Mohammed Salah v 

Egypt Football Federation. Even though 

the parties in this case somehow 

managed not to institute any litigation on 

this case, valuable lessons were learnt by 

not only the parties to the dispute but 

other football federations on the extent 

of their powers with respect to exploiting 

the image rights of a player. It is 

pertinent at this point to make comments 

on both cases. 
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Robyn (Rihanna) Fenty v Arcadia 
3Group

In this case, popular style and fashion 

icon, Rihanna sued Topshop, a member of 

the Arcadia Group for selling a T-shirt 

bearing her image. The image had been 

photographed by an independent 

photographer and Topshop had obtained a 

licence to use the image from the 

photographer but not from Rihanna 

herself. Rihanna argued that the sale of 

the T-shirt bearing her image infringed 

her rights on the grounds of passing off, 

on the basis that the general public would 

assume that she had licensed the use of 

her image to Topshop. Topshop on the 

other hand, argued that customers would 

always buy the shirt because they liked 

the product and the image for their own 

individual qualities and that there was 

nothing on the T-shirt which represented 

it as an item of Rihanna's official 

merchandise. In arriving at its decision, 

the judge found for the plaintiff and held 

that Topshop's conduct amounted to a 

misrepresentation to the general public 

that Rihanna had in fact endorsed the sale 

of the T-shirt. As a result, it was found 

that a large number of purchasers were 

likely to have been deceived by Topshop 

into purchasing the T-shirt. 

Mohammed Salah v Egyptian Football 

Federation

The dispute between Egypt and Liverpool 

striker, Mohamed Salah centered on the 

unauthorized use of the former's image.  4

This dispute, after a long simmering cold 

war was only made public in April 2018 

following a social media spat between the 

player's representatives and the Football 

Association's representatives.    5

In late 2017, Mr Abou-Rida, acting in his 

capacity as Egypt Football Federation 

chairman, allegedly made a phone call to 

Mr Salah and “encouraged him to give 

preference to the sponsors of the Egyptian 

Football Association”  in relation to the 7

licencing of Salah's worldwide image 

rights, which are controlled by the player's 

image rights company, MSCC.  6

In the days following, Mr Abbas received 

an unsolicited letter from a company called 

“Presentation”, which held itself out to “be 

the main and only sponsor of the Egyptian 

Football Association.” Presentation signed 

a deal with the EFA for the exclusive 

sponsorship and commercial rights 

surrounding the national team. 

Presentation requested that Mr Abbas 

provide information relating to ongoing 

negotiations for the use of Mr Salah's 

image rights as well as guidance on what 

the EFA would have to do in order to 

purchase the rights to a photo shoot 

featuring Mr Salah.

Mr Abbas queried Presentation as to why it 

would require this information but did not 

receive a response. Accordingly, Mr. Abbas 

requested that the EFA, Presentation and 

Egypt Air, and any and all other relevant 

commercial partners cease and desist using 

or authorizing the use of Mr. Salah's image 

without express written consent from 

MSCC.

Mr Abou-Rida and the EFA maintained 

that they had the right to use Mr Salah's 

image, but shortly thereafter, announced 

that the EFA would remove Mr Salah's 

image from its promotional materials and 

cease the use of his image alongside the 

WE logo on the Egypt Air aeroplane. 
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Somehow, the parties resolved their 

differences shortly before the world cup in 

Russia. Had the two parties failed to 

resolve this dispute, Mohammed Salah 

would have been able to bring an action for 

passing off. 

The Nigerian Professional Football 

League

At the outset of a player's career, his image 

rights are owned by the player in so far as 

they cannot be exploited, licensed or 

assigned without his prior consent. In 

general, elite international players will 

license their image rights to three broad 

categories of licensee (i) their club (ii) 

their personal sponsors and (iii) national 

association.  8

Under the NPFL Rules, the player's image 

rights obligations are expressly 

incorporated in Form 7 of the Rules,  9

specifically in Clause 4.3 through 4.7. 

Clause 4.3 of the contract is the assignment 

clause that recognizes the club's rights to 

exploit the player's image rights. By clause 

4.4, the player agrees not to undertake any 

promotional activities on the club's behalf 

nor assign his image rights to any other 

person.  The player is further obliged 10

under article 4.5 of the contract to 

undertake promotional activities on behalf 

of the club. This clause is complemented 

by clause 4.6 where the player expressly 

assigns the copyright to his photographs to 

the club and grants to the club, permission 

to exploit his image for promotional 

purposes.  However, it is pertinent to point 11

out that the exploitation of a player's image 

imposes a corresponding obligation on the 

club to ensure that such usage is not 

subjected to any greater usage than that of 

his teammates. The club is also obliged to 

ensure that the player's photograph or 

image does not imply an endorsement by 

the player of the product or service being 

promoted. This was the thrust of the 

dispute between Mohammed Salah and the 

Egypt Football Federation where the 

player's representatives alleged that their 

client's image was subjected to greater use 

more than that of his teammates and gave 

the impression that the player endorsed the 

use of Egypt Air. 

What happens where a player's 

promotional obligations to a personal 

sponsor conflicts with that of his club or 

even the league? Take a hypothetical 

example; Hamidu plays for Benue Comets 

FC who are sponsored by a soft drink 

brand. Before signing up with Benue 

Comets, he had a personal promotional 

obligation to another soft drink brand. 

Would it be right for Hamidu to breach his 

obligations to his personal sponsors under 

the pretext of observing similar obligations 

to his club? 

Curiously, the drafters of the NPFL Rules 

have made no provisions in this regard. 

Typically, these situations are addressed by 

including non-compete clauses in the 

standard contracts which precludes the 

players from endorsing competing brands 

with the league's or club's sponsors. Clause 

4.3 of the English FA standard contract 

contains such clause which precludes the 

player from endorsing a competing brand 

during the term of his contract. English and 

some European clubs have found a way to 

navigate this provision especially when it 

comes to club's high-profile players. The 

case of iconic Swedish striker, Zlatan 

Ibrahimovic and Manchester United easily 

comes to mind. The swede had prior to 

joining the former English champions in 

2016 endorsed Swedish car Manufacturing 

giants, Volvo. This deal ensured Zlatan 

never endorsed American auto brand, 

Chevrolet one of the biggest auto brands 

endorsed by Manchester United. Instead of 

dropping his personal sponsors,  Zlatan 12

did the exact opposite and carried on with 

his personal sponsors. That is what can 

happen with a player with the profile of 

Zlatan Ibrahimovic. What happens where 

the player is of a less iconic status? In any 

event, European clubs typically respect 

existing endorsements by a player and 

make exceptions of such scenarios. 

What are the different options 

available?

There are three main ways that an athlete 

can seek to commercialize his or her 

rights.13

Ÿ Sponsorship. Under a sponsorship 

arrangement, a corporate brand pays 

the athlete (or provides the athlete with 

products) in exchange for being granted 

certain marketing rights by the athlete, 

in order to promote the brand's image 

generally. The marketing rights might 

take the form of participation in 

advertising, or wearing branded 

clothing, for instance.

Ÿ Endorsement. An endorsement 

arrangement goes one step further than 

this. It involves the personal 

recommendation by the athlete of 

products made by the sponsoring brand, 

or at least a close association between 

the athlete and those products. In this 

case, the brand in question is not 

merely seeking to raise its profile but to 

affect purchasing patterns of the public. 

For example, many premium and 

luxury watch manufacturers have 

endorsement arrangements with 

athletes.

Ÿ Merchandising. Merchandising 

arrangements operate by monetizing 

the athlete's own image rights and 

status, by applying it to the athlete's 

'personal' range of products. Generally 

merchandising requires considerable

45
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investment of resource into protecting and 

growing the athlete's own image and 

'brand', including investment in a 

trademark portfolio. This goes beyond 

what most athletes would require and this 

blog does not provide further detail on 

merchandising.

It is understandable why the Nigerian 

league has not deemed it necessary to 

insert non-compete clauses in the standard 

player contracts. The burgeoning 

commercial profile of the league is just 

becoming more enhanced with the signing 

of the first broadcast deal in November. It 

is only a matter of time before high profile 

brands besiege the league headquarters to 

leverage on the immense commercial 

potentials of the league. This would 

undoubtedly increase the purchasing 

power of the clubs to buy high profile 

players with existing personal brands 

sponsors and then the legal fireworks 

would start unless this lacuna is addressed 

immediately.  Can more be done within 

the framework of the NPFL rules to 

empower Nigerian players to enjoy the 

commercial use of their image rights?
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Revisiting The Authority 
Of Police Officers To 
Institute Criminal 
Proceedings In Nigeria: 
Has The ACJA 2015 
Changed The Law?

whether the Act retained the power of the 

Police to institute criminal proceedings.

Introduction

The powers to institute criminal 

proceedings are limited and considered the 

exclusive preserve of the State. Unlike in 

civil proceedings where the courts 

determine on a case-by-case basis whether a 

party who brought an action has locus 

standi, in criminal proceedings, the parties 
1are clearly defined by statute.  Generally 

speaking, the following authorities are 

competent to institute criminal proceedings 

in Nigeria:

a) The Attorney-General of the 

State/Federation
b) The Police
c) Private legal practitioners
d) Special prosecutors

The power of the Attorney-General to 

institute criminal proceedings is universally 

recognised and also constitutionally 

guaranteed. Section 174(1) provides as 

follows:
The Attorney-General of the Federation 

shall have power -

(a) to institute and undertake criminal 

proceedings against any person before 

any court of law in Nigeria, other than a 

court-martial, in respect of any offence 

created by or under any Act of the 

National Assembly;

(b) to take over and continue any such 

Abstract

Since the decisions of the Court of Appeal 

and the Supreme Court in the cases of 

Olusemo v. Commissioner of Police and 

The Federal Republic of Nigeria v. 

Osahon, respectively the position of the 

law has been that Police Officers could 

institute criminal proceedings in all cadres 

of courts in Nigeria. These decisions, 

particularly that of Osahon, completely 

eroded all doubts on the authority of Police 

officers to institute criminal proceedings in 

courts other than the Magistrate Courts as 

they are want to do or so we thought.
The Administration Criminal Justice Act 

(the “ACJA”) enacted in 2015, years after 

the decision in Osahon ostensibly fails to 

mention Police Officers from instituting 

criminal actions in the High Courts where 

the Act is applicable. Considering that the 

ACJA was enacted after the decision in 

Osahon was given, it is wondered if Police 

Officers are indeed excluded from 

institution of criminal proceedings in 

courts where the ACJA is applicable or the 

decision in Osahon still holds sway.
This article is an attempt to re-examine the 

current position under the ACJA and 
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criminal proceedings that may have been 

instituted by any other authority or person; 

and

(c) to discontinue at any stage before 

judgement is delivered any such criminal 

proceedings instituted or undertaken by him 

or any other authority or person.
Section 211 of the 1999 Constitution is in 

pari materia with the above provision and 

relates to the powers of the Attorney-

General of the State. The power may be 

exercised by the Attorney-general himself 
2or through officers in his department.  Also, 

the discretion to carry out any of these 

activities is unlimited and unfettered.3

The power of the Police to institute criminal 

proceedings would be discussed in the next 

section.

Private legal practitioners are also 

statutorily empowered to commence 

criminal proceedings in Nigeria. There 

must, however, be an endorsement by a law 

officer to the effect that he has seen the 
4information  and he declines to prosecute at 

public instance the offence contained in the 

information. And the person “must enter 

into a recognisance in a certain sum 

together with one surety to be approved by 

the Chief Registrar in the like sum, to 

prosecute the information to conclusion and 

to pay such costs as shall be ordered by the 
5Court.”  In practice, the Attorney-General 

issues a fiat to private legal practitioner.6

The last category of persons who can 

institute criminal proceedings are special 

prosecutors. These are usually public 

officers authorised by statutes creating 

certain offences to prosecute violators of the 

provisions of those statutes.7

Power Of Police Officers To Institute 

Criminal Proceedings

The statute delineating the powers of the 
8Police, the Police Act,  authorises officers of 

the Force to institute criminal proceedings. 

Section 23 of the Police Act provides as 

follows:

Subject to the provisions of sections 174 

and 211 of the Constitution of the Federal 

Republic of Nigeria 1999 (which relate to 

the power of the Attorney-General of the 

Federation and of a State to institute and 

undertake, take over and continue or 

discontinue criminal proceedings against 

any person before any court of law in 

Nigeria), any police officer may conduct 

in person all prosecutions before any 

court, whether or not the information or 

complaint is laid in his name.

This provision is clear and without need for 

further explanation. However, owing to the 

inexplicable custom of the Police instituting 

criminal proceedings in the Magistrates 

Courts only, the Court of Appeal and 

Supreme Courts were called upon to 

pronounce upon the validity of the suits 

instituted by Police Officers outside the 

Magistrate Courts. In the first case, 
9Olusemo v. COP,  the defendant/appellant 

objected to the appearance of the Police 

Officer cum lawyer for the prosecution at 

the High Court of the Federal Capital 

Territory, Abuja. The High Court dismissed 

the objection and upheld the competence of 

the Police to prosecute offences in the High 

Court. The ruling was upheld by the Court 

of Appeal on a consideration of Section 23 

of the Police Act, Section 98 of the High 
10Court of the Federal Capital Territory Act  

and Section 160(1) of the Constitution of 

the Federal Republic of Nigeria, 1960. In 

that court, Learned Justice Kalgo, JCA 

held inter alia:

In this instance, the power to prosecute 

or undertake criminal prosecution is 

vested on the Police officer under 

Section 23 of the Police Act subject to 

the exercise of powers conferred on the 

Attorney-General by the provisions of 

Section 160 of the Constitution. It is 

very clear and without any doubt that 

the Attorney-General of the Federation 

has not exercised his powers under 

section 160 of the Constitution in the 

instant case. Therefore, the Police 

officers power to prosecute in the 

criminal proceedings in this case is not 

limited, restricted or controlled. Mr 

Ehindero qua Police officer is 

competent to prosecute in these 

proceedings in any court in Nigeria 

including the High Court.”11

In the locus classicus of F.R.N. v. 
12Osahon,  the issue attempted to be 

resolved was whether the Police could 

prosecute offences in the Federal High 

Court. The defendants' contention was 

three-pronged. First, that Nuhu Ribadu, 

the prosecutor, was a police officer in the 

Nigeria Police Force and this included the 

police officers assisting him. Second, that 
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the appropriate authority empowered to 

institute and undertake criminal 

proceedings against the defendants in 

respect of offences under Miscellaneous 

Offences Act is the Attorney-General of 

the Federation or through officers in his 

Ministry. Third, that as Nuhu Ribadu and 

other police officers with him were not 

officers in the Attorney-General's 

Department and they had no fiat of the 

Attorney-General to prosecute the matter, 

the charges should be quashed. The High 

Court, in applying Section 56 of the 
13Federal High Court Act,  held that law 

officers specified in the section are in two 

categories – law officers in Ministry of 

Justice and law officers in other 

government departments and concluded 

that Police officers who are legally 
14qualified  can prosecute without the fiat 

Attorney-General and that there was no 

violation of Section 174 of the 

Constitution of the Federal Republic of 

Nigeria, 1999. On whether the omission 

of Police Officers from Section 56 of the 

Federal High Court Act was material, 

Nwodo J. held that:

I do concede that there is no express 

provision in the Federal High Court 

but like I earlier discussed it does not 

expressly exclude police officers. I 

disagree most respectfully with 

counsel that the case of Olusemo is not 

applicable. Granted, the law in that 

case was on the penal code and rested 

on the Federal Capital Territory, Abuja 

High Court Act. The principle of law 

discussed on the right of a police 

officer to prosecute is the same as the 

present case.

The Court of Appeal overruled the 

Federal High Court and because Section 
1556 of the Federal High Court Act  did not 

expressly mention Police Officers, the 

Police lacked the vires to prosecute in the 

Federal High Court. Aggrieved, the 

prosecutor appealed to the Supreme 

Court. 

The statutory provision in contention, 

Section 56 of the Federal High Court 

Act is set out herein:
In the case of a prosecution or on behalf 

of the Government of the Federation or 

by any public officer in his official 

capacity the Government of the 

Federation or that officer may be 

represented by a law officer, State 

Counsel, or by any legal practitioner 

duly authorised in that behalf by or on 

behalf of the Attorney-General of the 

Federation.

Sections 174(1) of the 1999 Constitution 

and Section 23 of the Police Act have been 

set out earlier in the article.
In the Supreme Court, the issue was 

distilled as follows:

...the big issue is whether a police 

officer, legally qualified to practice law 

in all courts in the Federation by virtue 

of his having been called to Nigerian 

Bar under Legal Practitioners Act, can 

institute criminal proceedings without 

the fiat of the Attorney-General of the 
16Federation.

In addition to the statutory provisions 

considered in the lower courts, the 

Supreme Court considered Section 57 of 

17the Federal High Court Act. 

All persons admitted as legal 

practitioners to practice in Nigeria shall, 

subject to the provisions of the 

Constitution of the Federal Republic of 

Nigeria, 1999 and Legal Practitioners 

Act, have the right to practice in the 

court.

After taking submissions from learned 

amicus curiae and considering the relevant 

statutory provisions, the apex Court (in its 
18majority judgment of five to two)  came to 

the following conclusions:

1.  The Police can, by virtue of Section 

174(1) of the Constitution prosecute 

any criminal suit either through its 

legally qualified officers or through any 

counsel they may engage for the 

purpose.

2. The powers of the Attorney-General are 

not exclusive to him and “any other 

authority or person” as used in section 
19174(1)(b) of the 1999 Constitution  can 

prosecute.

3. If section 56(1) of the Federal high 
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Court Act attempted to close the categories 

of person s who can institute criminal 

proceedings, it would run afoul of Section 

174(1) of the 1999 Constitution.

4. A police officer has the power to initiate 

criminal proceedings before the Federal 

High Court without first obtaining fiat 

of the Attorney-General of the 

Federation.

20The decision in FRN v. Osahon  has not 

been overruled by the Supreme Court and 

thus, represents the position of the law on 

the power of the Police top institute 

criminal proceedings in courts of law in 

Nigeria. This power of the Police to 

institute criminal proceedings in the 
21Federal High Court  is however 

circumscribed to offences within the 

subject-matter jurisdiction of the Federal 

High Court. In the case of Olubeko v. 
22FRN,  the Court of Appeal, in resolving 

the issue of whether the Federal High 

Court has jurisdiction to try the offences of 

conspiracy to steal, stealing a certificate of 

occupancy and fraudulent representation, 

held as follows:

The Appellant in that regard never 

challenged the competence of the 

police to prosecute criminal matters in 

the Federal High Court. It is therefore 

wrong for the learned trial judge to 

stand on the decision of FRN v. 

Osahon (supra) to hold that it has 

jurisdiction to try the charge against the 

appellant. In FRN v. Osahon (Supra) 

the issue before the Supreme Court was 

whether by virtue of Section 56(1) of 

the Federal High Court Act; Section 23 

of the police Act and Section 174(1) of 

the 1999 Constitution, a police officer 

can prosecute a criminal offence in the 

Federal High Court. The Apex Court 

indeed sealed the issue in that regard 

by holding Section 56(1) of the Federal 

High Court Act, and Section 23 of the 

Police Act when read together with 

Section 174(1) of the Constitution 

make it clear that a police officer, any 

police officer, has the power to conduct 

criminal proceedings before the 

Federal High Court. This is a settled 

issue and need not be over flogged. 

That being the Ratio decidendi in FRN 

v. Osahon (supra) it behooves the 

lower court to apply it accordingly and 

not to embark on an exploratory 

adventure in a bid to discreetly expand 

the frontiers of its jurisdiction far 

beyond the scope constitutionally 

fenced by Section 251(1) of the 1999 

Constitution. The boundaries of this 

fence can only be adjusted via an Act 

of the National Assembly. This is yet to 

be done and until this is effected the 

jurisdictional fence of the Federal High 

Court in criminal matters remains 

unmovable within the ambit of Section 

251(1) (a- s) of the 1999 Constitution.

While it is agreed that a police officer 

has the competence to initiate and 

prosecute, criminal offences in the 

Magistrate and High Courts of a State 

and the Federal Capital Territory as 

well as the Federal High Court, such 

power is however not at large but 

confined to the territorial and 

jurisdictional competence of such 

courts. (Emphasis supplied)

This was the position of the law before the 

enactment of the Administration of 

Criminal Justice Act by the National 

Assembly in 2015. The position under the 

ACJA is considered next.

The Position Under The Administration 

Of Criminal Justice Act, 2015 

The Administration of Criminal Justice 

Act (“the ACJA”) was signed into law in 

May 2015. It applies to “criminal trials for 

offences established by an Act of the 

National Assembly and other offences 

punishable in the Federal Capital 
23Territory, Abuja.”  The courts to which 

the ACJA applies include “Federal Courts, 

the Magistrates' Court and Federal Capital 

Territory Area Courts presided over by 
24legal practitioners.”  Therefore, the ACJA 

is applicable to the following courts: the 

Federal High Court, the National 

Industrial Court, the High Court of the 

Federal Capital Territory (FCT), Abuja, 

the Area Courts of the FCT and the 

Magistrates Courts of the FCT. 

25Unlike the Criminal Procedure Act  and 
26the Criminal Procedure Code Act  before 

it (both of them now repealed by the 
27ACJA) , the ACJA contains express 

provisions on the categories of persons 

who may institute criminal proceedings in 

the courts to which the ACJA applies. 

Section 106 of the Act provides thus:

Subject to the provisions of the 

Constitution, relating to the powers of

51
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prosecution by the Attorney-General of 

the Federation, prosecution of all 

offences in any court shall be 

undertaken by: 
(a) the Attorney-General of the 

Federation or a Law Officer in his 

Ministry or Department; 
(b) a legal practitioner authorised by 

the Attorney-General of the 

Federation; or 
(c) a legal practitioner authorized to 

prosecute by this Act or any other 

Act of the National Assembly.

Ostensibly, the Act does not list Police 

officers as persons who may approach the 

courts for criminal prosecution. It is then 

wondered if it was a deliberate attempt by 

the draftsman to exclude Police officers 

from criminal prosecution since the Act 

was enacted nine years after the decision 
28in FRN v. Osahon.

The next section is dedicated to this 

inquiry.

Whether The Acja Eroded The Powers 

Of The Police To Institute Criminal 

Proceedings

29After the decisions in Olusemo v. COP  
30and FRN v. Osahon,  it became a settled 

matter that the Police can institute 

criminal proceedings in all cadres of 

courts in Nigeria. However, the ACJA, 

enacted after these decisions were handed 

down commits the same blunder as did the 

High Court of the Federal Capital territory 
32Act and the Federal High Court Act.  

33With respect to the filing of information,  

the ACJA goes further to make a different 

list of persons who may file the process. 

Section 381 of the Act stipulates as 

follows:

An information may be filed by:
(a) the Attorney-General of the 

Federation or officers in his office;
(b) a public officer acting in his official 

capacity;
(c) a private legal practitioner authorised 

by the Attorney-General of the 

Federation; or
(d) a private person, provided the 

information is endorsed by a law 

officer that he has seen such 

information and declined to 

prosecute at the public instance and 

the private person enters into a bond 

to prosecute diligently and to a 

logical conclusion.

Once again, Police Officers are not 

expressly mentioned. The burning question 

thus is: Has the ACJA changed the law as 
34laid down in Olusemo v. COP  and FRN v. 

35Osahon. ?

Professor Yemi Akinseye-George, SAN 

answers this question in the affirmative. In 

his words:

This provision is novel and 

commendable. It is a deliberate attempt 

to lay to rest the issue of lay 

prosecution as endorsed in the case of 

Federal Republic of Nigeria v. Osahon. 

The Supreme Court in this case 

reaffirmed the powers of the police 

prosecutor whether qualified as a legal 

practitioner or not to prosecute in any 
36court.

However, learned author, James Agaba, 

argues to the contrary. In his view:

...if the provisions of section 106 ACJA 

is an attempt by the draftsman to 

overrule the Supreme Court by 

legislative hammer, then, that attempt 

may not be a successful one. For one, 

the provisions of Section 381(b) ACJA 

recognise the power of a public officer 

acting in his official capacity. It is our 

submission that such public officer 

need not be a lawyer. Two, the 

provisions of section 106, by the 

manner it is couched, is merely 

permissive and neither mandatory not 

even restrictive. By this, we mean that 

the provision merely provide for those 

who are competent under the Act to 

prosecute. It does not, by any way, 

restrict any other person who is 

permitted by any other law to 
37prosecute.

The omission of Police officers from 

sections 106 and 381 of the ACJA does not 

by any stretch of imagination exclude them 

from prosecuting in all courts as stated in 

section 106 or filing an information. 

Section 106 of the ACJA provides a 

leeway for Police officers to exercise their 

prosecutorial powers as conferred on them 

by Section 23 of the Police Act. Subsection 

(c) of the section states that prosecution of 

offences in all courts shall be undertaken 

by:

(c) a legal practitioner authorized to 

prosecute by this Act or any other Act 

of the National Assembly (emphasis 
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supplied)

38The Police Act  is an Act of the National 

Assembly and it confers authority on the 

Police to commence criminal proceedings 

against any person. However, the Act may 

have eliminated lay prosecution because it 

is clearly stipulated in Section 106© ACJA 

that such person must be a legal 

practitioner. Thus, the sentiment of the 

Supreme Court Justices in FRN v. 
39Osahon  is given legal effect by this 

statutory provision.

Section 381 of the ACJA can also be 

interpreted in a similar manner. Subsection 

(b) provides that an information may be 

filed by “a public officer acting in his 
40official capacity. ” A police officer 

conducting a prosecution in a court can, 

therefore, file an information as he would 

rightly be a public officer acting in his 

official capacity. This is further enforced 

by the fact that by a joint reading of 

Sections 104 and 109 of the ACJA, the 

filing of an information is no longer the 

exclusive preserve of the Attorney-General 

of the Federation. However, unlike Section 

106 of the ACJA which specifically 

stipulates that a legal practitioner be the 

one to prosecute, Section 381 does not 

contain any such stipulation. Thus, it is 

submitted that with respect to filing an 

information in the High Court, a public 

officer may file same even though he is not 

a legal practitioner.

Therefore, while Section 106 tries to 

abolish lay prosecution, Section 381 

unfortunately maintains status quo with 

respect to the filing of an information. It is 

regrettable that the ACJA permits lay 

prosecution in the High Court and other 

courts of co-ordinate jurisdiction where 

prosecution ought to be carried out by a 

legal practitioner as a result of the 

intricacies of the procedures in that court. 

In both sections 106 and 381 of the Act, 

police prosecution is nonetheless retained.

Furthermore, Section 268(2) of the ACJA 

provides that:

Where proceedings in respect of an 

offence are instituted by a police 

officer, it shall be in the name of the 

Inspector-General of Police or 

Commissioner of Police, as the case 

may be.

This section clearly shows that the 

draftsman of the ACJA did not intend that 

Police officers be debarred from criminal 

prosecution. Therefore, it is incorrect to 

think that the ACJA abolished criminal 

prosecutions by the Nigerian Police Force.

In addition, the provision of Section 106 

of the ACJA is quite similar to Section 98 

of the High Court of the Federal Capital 

41Territory Act  and Section 56 of the 
42Federal High Court Act  which came up 

43for interpretation in Olusemo  and 
44Osahon  respectively. Therefore, the same 

interpretation given in these cases that 

Section 23 of the Police Act and Section 

174 of the 1999 Constitution would be 

give full effect regardless of the other 

provisions would inevitably apply to 

Section 106 of the ACJA.

Conclusion And Recommendations

From the foregoing analysis, it can be seen 

that the ACJA despite its poor drafting did 

not in any way eradicate the powers of the 

Police to institute criminal proceedings. 

The provisions of the Act however 

eradicated lay prosecution with respect to 

proceedings commenced other by way of 

information. Therefore, the powers of the 

Police under Section 23 of the Police Act 

remain intact but subject to the powers of 

the Attorney-General to take over and 
45 46continue  and discontinue  any such 

criminal proceedings as expounded by the 
47Supreme Court in FRN v. Osahon .

It is therefore recommended that the 

Administration of Criminal Justice Act be 

amended to enforce the sentiments of the 
48apex court in Osahon  where prosecution 

by members of the Nigeria Police Force 

will be conducted only by legal 

practitioners.
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