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It is my pleasure to welcome readers to this 17th issue of the LAW DIGEST AFRICA- 

Nigeria Issue..

As the new Editor, I have attempted to sustain the tradition of a robust discourse 

while introducing some innovations such as Book review and  Gatekeepers column 

which is strictly targeted at leading In-house counsels who have distinguished 

themselves in law practice and contributed significantly to the business growth of the 

companies they represent. In keeping with the tradition and original vision of LAW 

DIGEST AFRICA the articles in this edition, are from legal authors of different and 

diverse jurisdictions of Africa such as Egypt, Ethiopia and Nigeria.

This 17th Edition is also unique because it includes an article on Legal Drafting, an 

area of law that has not been previously published in the LAW DIGEST AFRICA.

The interview of the cover personality - Otunba Abimbola Ogunbanjo whose legal 

career will serve as an inspiration to young and older lawyers alike remain a major 

highlight.

Finally, under the gatekeepers' column, we have included 

the profile of the Head of the Legal Counsel of the African

Union Commission (Ambassador Dr. Namira Negm).

Wishing you all a pleasant reading,

Dr. Tonye Clinton Jaja,LLB, BL, LLM, PhD ( University of London)

FROM
THE

EDITOR
Dear Colleagues,
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African Union Legal 
Drafting: Process, 
Mechanisms and 
Challenges

Ambassador Dr. Namira Negm, 
 Head, Legal Counsel, African Union, 

.

INTRODUCTION

The African Union (AU), whose sphere of 
competence covers the entire African 
continent with 55 Member States, can pride 
itself on presenting a more than satisfactory 
normative record. It is not surprising 
therefore, since normative action is one of 
t h e  t r a d i t i o n a l  a c t i v i t i e s  o f  a n y 
international organization. In fact, the 
development and adoption of legal rules is 
primarily intended to give Member States 
the opportunity to establish standards of 
behavior which they consider necessary or 
useful to impose on themselves. 

Nevertheless, and this must be noted from 
the outset, international affairs raise 
important political, diplomatic, legal, 
economic and other challenges with far-
reaching consequences. The nature of these 
problems requires a degree of international 
cooperation achieved through multilateral 
negotiations, which entail discussions and 
consultations between representatives of 
three or more States with a view to reaching 
an agreement on an issue or a set of related 
i s sues .  Even  more  subs t an t i a l l y, 
multilateral negotiations are most often 
characterized by uncertainty, high issue 
complex i t y  and  a  w ide  r ange  o f 
participating actors and interests. In that 
respect, international organizations, such 
as the African Union (AU), have emerged 
as institutionalized fora, appropriately 
structured to facilitate such complicated 
and multidimensional processes. 

Neither should the negotiators – mostly 
State representatives, these “international 
lawmakers” – be able to convey an 
unambiguous “normative message” 

expressing a real conviction that the 
adopted norm deserves to be. This concern 
highlights and throws into question the 
problems of the procedures and methods 
used for the legal drafting in the setting 
norms process within the AU. In fact, legal 
drafting is not an independent vector. It is a 
reflection of a series of considerations and 
factors that decode like a thermometer.

As AU and its institutions are established 
under international law, by means of a 
treaty, the Constitutive Act, one must 
consider that this category of law has a 
significant influence on the organization's 
working methods and the type of norms it 
adopts. De facto, the set of legal norms, 
developed within AU, consolidated and/or 
channeled into various legal instruments, 
comes together to form the Law of the 
African Union, which, in fact, constitutes 
a particular (regional) component of 
international law, and therefore naturally 
bears its essential characteristics. 

However, for the setting up of jus 
scriptum, international law does not 
p r o v i d e  a  r e a d y - m a d e  s o l u t i o n . 
Admittedly, without prescribing any 
particular procedure, it focuses on the 
adoption of the text, its authentication, and 
the methods to be followed to express 
States' consent to be bound by the text as 
well as its respect, its application and its 
interpretation. Even more, it does not deal 
with the preliminary stages of normative 
activity or some technicalities, such as the 
issue of legal drafting. 

Unlike some international organizations 
such as the European Union (EU), the 
International Labour Organization (ILO) 
or UNESCO, the AU has so far not 
developed a manual or comprehensive 
guideline on legal drafting as part of its 
normative activities. Therefore, while 
focusing on legal drafting aspects as 
arising from the practice of the Union, this 
section intends to outline the procedure, 
the methods and conditions under which 
the “manufacturing” of the African Union 
Law is processed (III) before attempting to 
identify the issues and challenges facing 
this activity, as it presents itself under 
p r e s e n t - d a y  c o n d i t i o n s  ( I V ) . 
Undoubtedly, in order to be able to assess 
the determinants of AU legal drafting, one 
needs to draw up a state of play to get a 
clear picture of the legal and contextual 
framework in which the AU performs its 
normative functions (I).  

THE STATE OF PLAY
A cross-sectional analysis of the 
normative activities of the AU, from a 
jurisdictional and institutional point of 
view, leads to highlighting two distinctive 
features.

The first relates to the interweaving and 
complementarity of the responsibilities 
entrusted to the various bodies in charge of 
developing AU norms. A cross reading of 
different statutory instruments assigns 
specific responsibilities, sometimes 
distinct but still closely related, to two 
categories of AU Organs. First, the 
primary organs, which are also the 
executive bodies: the Assembly of Heads 
of States and Governments and the 
Executive Council. Second, the secondary 
organs, which include the African Union 
Commission (AUC); the Pan-African 
Parliament (PAP); the African Court on 
Human and Peoples' Rights (AfCtHPR) 
and other quasi-judicial bodies, in 
particular the African Commission on 
Human and Peoples' Rights (AfCmHPR); 
and, of course, the African Union 
Commission on International Law 
(AUCIL).One of its cardinal functions is 
determining “the common policies of the 
Union”. Thus, the Assembly is invested 
with the supreme authority to “monitor the 
implementation of policies and decisions 
of the Union as well as ensure compliance 
by all Member States”. The decision-
making process in the AU is effected 
through the adoption of decisions 
(previously termed “resolutions” under 
the OAU) by the Assembly sitting in its 
ordinary and extraordinary sessions. 

The second important feature concerns, in 
terms of procedure the balance of powers 
and interests in the process to ensure the 
timeliness, topicality and ripeness of the 
issue to be subjected to normative action 
and the choice of adequate instrument.  
As a threshold matter, talking about AU 
l a w  i n  g e n e r a l  i s  p r o b a b l y  a n 
oversimplification. The different organs 
that contribute to this law-making process 
do so in a very different way, and each in 
its own way. The factors and the 
modalities which guide AU organs in this 
process as well as the normative products 
which result from their legislative 
activities thus present a great variation 
which is examined under treaties and 
decisions. 

It should be emphasized that since the 

inception of the Organization of African 
Unity (OAU) in 1963 and the African 
Union (AU) in 2002, the policy organs of 
both structures have adopted seventy-one 
(71) Treaties. Twenty-three (23) of these 
treaties were adopted under the auspices 
of the OAU between 1965 and 2002. The 
remaining forty-eight (48) treaties have 
been adopted by the AU since 2002. While 
these figures are impressive, these treaties 
do not lie in their numbers as such, but 
rather in the law-creating function which 
they perform for the African States parties. 
These instruments provide for various 
normative rules and govern a wide range 
of matters, such as Trade, Economic and 
Technical Cooperation, Environment, 
culture and human Rights. 

More than Treaties, Decisions adopted by 
Policy Organs represent an abundant 
source of AU norms. In his Report on the 
Proposed Recommendations for the 
Institutional Reform of the African Union 
(January 2017), President Paul Kagame 
stated that “[t]he Assembly has adopted 
more than 1,500 resolutions”. Here again, 
the figures should not obscure the 
qualitative contributions to shaping and 
strengthening various rules and principles 
of international law in a number of areas. 
These have covered issues on colonialism, 
racial discrimination, national liberation 
struggles, illegal exploitation of resources, 
self-determination, sanctions &embargos, 
State sovereignty, political & territorial 
integrity, unconstitutional change of 
government, Law of the sea, International 
Criminal Law; etc.

AU  PROCESS IN NORM-SETTING

Once it is accepted that AU norms are of 
variable profile and legal intensity, it 
should not be surprising that the norm-
setting process in AU is significantly 
different whether it is a treaty (A) or a 
decision (B).

A.Treaties 

The multilateral treaty-making process in 
the AU, as in other international 
organizations, is fully dependent upon an 
existing institutional framework. The 
direct manifestation of this tendency 
a p p e a r s  t h r o u g h  t h e  p r o c e s s  o f 
negotiation, both in the initiation stage of 
the process and in the subsequent stages. 

Thus, the proposal for the development of 

a treaty on a particular subject matter may 
be initiated formally by a Member State. 
One illustrative element is the OAU 
Convention on the Prevention and 
Combating of Terrorism, adopted on July 
14, 1999, whose initial draft prepared by 
Algeria has formed the basis for 
subsequent negotiations. However, As 
regards  the  process  of  in i t ia t ing 
instruments, currently, for most AU 
treaties, the process has usually been 
initiated by the Commission, through its 
various technical departments. Various 
examples have demonstrated this fact 
.Other bodies may also participate in the 
process of creating conventional norms. 
One can make reference to AUCIL whose 
Statutes assign it the role of “codification 
and progressive development of Union 
law.”However, it seems that at this stage, 
no initiative of this organ is yet to make its 
way to a conventional consecration. It t 
cannot be ruled out that a proposal, while 
formally or informally emanating from 
outside the continent and/or sponsored by 
external bodies– such as UN agencies or 

06 07

There is no doubt that 
raising awareness on 
the African Union Law 
and its potential 
impact would play a 
decisive role to that 
respect .The AU law 
has been increasingly 
finding its way into 
everyday life of 
African nations.

African Union Legal Drafting
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relevant non-governmental organizations 
–can be channeled through the various 
organs of the organization. For example, a 
yet to be adopted draft Protocol to the 
African Charter on Human and Peoples' 
Rights on the specific aspects of the right 
to a nationality and the eradication of 
statelessness in Africa was initiated by the 
Banjul Commission  and prepared with 
the Office of the UN High Commissioner 
for Refugees (UNHCR) and  African Civil 
Society organizations.

The formal initiation of the proposed 
treaty is then followed by the process of 
formulating or elaborating the text. 
Whatever the origin of the initiative, once 
the proposal is officially taken on board by 
the proponent, several factors come to 
play such as the relevance of the proposed 
instrument vis-à-vis the policies and 
priorities previously adopted by the policy 
organs or its adequate articulation and 
conformity with other existing legal texts.

This stage may involve the following 
activities: carrying out preliminary 
studies; preparation of a preliminary draft 
(so-called “zero draft”); technical 
negotiations involving governmental 
experts from Member States, either within 
ad hoc foraor within established technical 
bodies, such as the Specialized Technical 
Committees (STCs). In the latter 
framework, the draft is debated and 
considered at the level of experts and 
ministerial meeting representing the 
relevant sectors concerned by the subject-
matter in the proposed treaty. 

Once the draft text is finalized, it is 
thereafter presented for adoption by the 
organization's policy-making organs. At 
this stage, specifically, the “finalized 
draft” text is submitted to the STC on 
Justice and Legal Affairs which has the 
mandate to “consider AU draft Treaties 
and submit them to the Executive Council 
and the Assembly for consideration”.This 
is a crucial and important step, as it 
constitutes “baptism of fire” for any legal 
instrument. Under the watchful eye of the 
Office of  the Legal  Counsel  and 
government experts, the text will go 
through legal scrubbing, to check and 
correct some drafting flaws. It is also a 
particularly challenging phase for the 
Legal Counsel, since s/he must be, at the 
same time, diplomatically conciliatory 
technically persuasive, but remain strong 
enough to reconcile, on the one hand, the 

consensus previously acquired on the 
object and the often highly technical  
substance of the text under review, and on 
the other hand, the work of adapting the 
same text to suit legal drafting standards as 
well as the overall consistency with the 
i n t e r n a l  l e g a l  p r o c e d u r e s  o f  t h e 
Organization. 

Once the draft text is adopted, it marks the 
end of a decisive stage but one to be 
followed by other steps. The text is then 
submitted to the Executive Council for 
further debate which hardly affects the 
legal drafting. The Executive Council thus 
makes recommendations to the Assembly 
for adoption. The latter will undoubtedly 
adopt the treaty. If the treaty is adopted, that 
marks the end of the conclusion process of 
the treaty. It is immediately opened for 
signature at the venue of the adoption.

In this regard, it should be stated clearly that 
there is no harmonized practice within the 
OAU/AU regarding the required number of 
ratifications for a treaty to enter into force. 
Some treaties require 15 ratifications to 
enter into force, others require more than 
15(2/3rd majority) ratifications. Lately, this 
had been the subject of discussions during 
the negotiation process of the CFTA, as 
some Member States wanted the entry into 
force to be subject to 15 ratifications, but 
others sought a higher number due to the 
importance of the Treaty. Delegations 
requested to know the practice of the AU, as 
many thought  that  t reat ies  of  the 
Organization were always tied to 15 
ratifications. Yet, after some verification, 
they were made to understand that there 
was no standard number of ratifications for 
the entry into force of the treaties and that it 
was up to them to agree on the required 
number. This issue remained controversial 
till the final stage of the policy level organs 
with the Summit finally adopting the 
decision and setting the number of 
ratifications at 22.

If a treaty does not enter into force, it 
remains docked away in the archives of the 
depositary. OAU/AU has adopted some 58 
treaties and only 34 have entered into force 
w h i l e  3  a d d i t i o n a l  t r e a t i e s  h a v e 
provisionally entered into force in 
accordance with the provisions of the 
respective treaties which stipulate 
provisional entry into force.

Under the rules of the Vienna Convention 

on the Law of Treaties of 1969, in its 
preambular Paragraphs it is stated that 
“Noting that the principles of free consent 
a n d  o f  g o o d  f a i t h  a n d  t h e 
pactasuntservanda rule are universally 
recognized.” Hence, it is the absolute 
sovereign right and choice of any State to 
become a party to a convention or not. 
However, sometimes some of the African 
States encounter problems in ratifying 
some of the OAU/AU conventions for 
different reasons. These reasons include 
difficulties in domesticating the non-self-
executive treaties; lack of knowledge of 
the benefits of the treaty; States that have 
just ended civil wars may encounter issues 
of finding records of old ratifications of the 
governments before the wars.

Moreover, the Commission's role is 
confined to advocacy among the main 
stakeholders in the internal ratification 
process in a State, like parliamentarians, 
members of the executive power, civil 
society organizations and others to give 
visibility to the OAU/AU treaties and 
explain to States the benefits of the treaty 
as to the integration of the continent. 
Recently, the Heads of States and 
Governments realized that there is a major 
challenge regarding the entry into force of 
treaties after their adoption at the level of 
the Assembly, especially that some have 
not entered into force for decades since 
their adoption. Faced with this reality, they 
requested the Commission to conduct a 
study on the matter and to work towards 
the acceleration of the entry into force of 
AU treaties.

B. Decisions

While there is no standard practice 
regarding the treaty making process in the 
AU, the situation is even worse on drafting 
decisions for all the policy organs. In many 
international organizations the proposal to 
add an item to the Agenda of the policy 
organs should mainly come from Member 
States. However, at the AU, the main 
proposals come from the Commission 
who thereafter seeks approval from the 
Member States. That of course doesn't 
stop a Member State from requesting the 
insertion of item(s) on the Agenda. Yet, 
this practice provides the Commission a 
significant amount of leeway in the 
preparations of the Agenda of the 
Executive Council and the Assembly, not 
only procedurally but also substantially. 
C o n s e q u e n t l y,  t h e  C o m m i s s i o n 

sometimes finds itself in the place of a 
negotiator with Member States in the PRC 
Sub-Committees and the PRC itself.

1. Decisions of the Executive Council

 RULE 20 of the Rules of Procedures of 
the Executive Council, stipulates that 
“1. The text of all proposed decisions 
shall, upon recommendation by the PRC, 
be submitted in writing to the Executive 
Council for consideration.
2. The original mover of a proposed 
decision or amendment may at any time, 
prior to it being submitted to a vote, 
withdraw the decision or amendment. Any 
other Member State may reintroduce the 
proposed decision or amendment that has 
been withdrawn.
3. A draft decision shall only be adopted 
after the Commission has provided its 
financial implications.”

Hence, in accordance with that Rule, the 
PRC should recommend all the decisions 
to be submitted to the Executive Council. 
All the process starts with the PRC 
considering the Agenda of the Executive 
Council. Part of the Agenda usually 
includes consideration of the reports of the 
PRC Sub-Committees .  The lat ter 
considers the matter within its mandate 
and then comes up with recommendations 
which are likely to be contained in the 
decisions. The Secretariat of the relevant 
Sub-Committee, which is part of the 
Commission, is the one that shapes the 
recommendations into decisions. Hence, 
they become the main drafters of the 
decisions, unless they are drafted and 
revised by the Sub-Committee before they 
are forwarded to the PRC.

For example, as part of the review process 
of recruitment in the PRC Sub-Committee 
o n  B u d g e t a r y  M a t t e r s ,  t h e 
recommendations included imposing a 
moratorium on some types of work 
contracts.   Later, the Commission drafted 
the decision on the Report of the Sub-
Committee to include that moratorium. 
Sometimes, the wording in the draft may 
not reflect precisely the view of Member 
States as agreed. Therefore, during the 
revision process by the PRC, they would 
retain what they initially drafted in their 
recommendation.

Moreover, some draft decisions are 
directly forwarded to the Executive 
Council. These include decisions drafted 

as the outcome of the Sub-Committees or 
Working Groups of the Executive 
Council. They are based on reports 
submitted by the Commission relating to 
the implementation of previous decisions, 
like the Commission's Report on the ICC 
to the Open-Ended Working Group on the 
ICC on the activities carried out by the 
Commission during the reporting period. 
Once the relevant working group reviews 
and discusses the report, Member States at 
the Ministerial Level, agree on what 
should be incorporated in the draft 
decision to be submitted to the Executive 
Council for consideration. In this case, the 
main drafter of the decision is also the 
Commission. For the ICC Decision, the 
Office of the Legal Counsel prepares the 
Commission Report and drafts the 
decision to be put forward to the Open 
Ended Working Group. Once the Working 
Group finalizes the discussion on the Draft 
Decision, the Commission that acts as 
Secretariat to the Working Group prepares 
the Draft with amendments to be put 
forward to the Executive Council to 
consider and recommend it to the 
Assembly for final adoption.

Moreover, the Ministerial Sub-Committee 
on Candidatures of African candidates to 
United Nations considers the Report 
submitted by the Commission, in 
conjunction with the African Group to the 
UN in New York, as the latter does the first 
negotiations for the African candidates to 
the international system. The Sub-
Committee discusses the Report and once 
it finalizes its work, it drafts its own report 
for the consideration of the Executive 
Council. Once the latter approves it, the 
Commission prepares the Draft Decision 
to endorse the African candidates to the 
international system for the consideration 
and adoption by the Assembly.
In  these  examples ,  a l though the 
Commission is the main drafter of the 
decisions, they are revised and scrutinized 
by the Ministers in the working groups or 
sub-committees with no proposals coming 
from the Commission in advance like 
those submitted for the consideration of 
the PRC.

2. Decisions of the Assembly

RULE 19 of the Rules of Procedure of the 
Assembly stipulates that 
“1. The text of all proposed decisions 
shall, upon recommendation by the 
Executive Council, be submitted in 

writing to the Assembly for consideration.
2. The original mover of a proposed 
decision or amendment may at any time, 
withdraw the decision or amendment. Any 
Member State may reintroduce the 
proposed decision or amendment that has 
been withdrawn.
3. A draft decision shall only be adopted 
after the Commission has provided its 
financial implications.”

The rule is clear in specifying the role of 
the Executive Council in the preparation 
of Assembly Decisions. The Council is 
responsible for considering all decisions 
to be recommended to the Assembly for 
consideration and adoption. But for 
unknown reasons, some decisions are put 
to the Council for recommendation to the 
Assembly and some directly to the latter. 
Many of the reform process decisions 
were put directly for the consideration and 
adoption to the Assembly.

Decisions of the Assembly that are the 
outcome of negotiations by the Executive 
Council can sometimes pose some 
problems if they don't reflect what has 
been agreed upon in the Council. They 
would therefore be the subject of debates 
in the Assembly and the Chair of the 
Executive Council would be requested to 
verify the content of the decision that 
relates to the debate. Decisions that are not 
the outcome of discussions in the 
Executive Council can sometimes take the 
Assembly by surprise. Although the items 
discussed in such decisions are placed on 
the Agenda of the Assembly, the content of 
the Decision itself might be problematic or 
controversial. However, due to the nature 
of such high level meetings, the debate is 
usually less heated than other meetings at 
lower levels. Moreover, due to many 
political balances, some Member States 
shy away from showing a specific position 
that may later raise issues after the 
adoption. Some of the controversies in the 
decisions result from the drafting by the 
Commission as it would not reflect the 
outcome of negotiations by Member 
States. 

Consequently, the adoption of such 
decisions is either non-implementation by 
Member States or revisiting them for 
discussions. After two or three sessions 
following their adoption some decisions 
are reopened by the PRC for negotiations 
because they would not be implementable 
due to the persistent objections of majority 
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of Member States. Moreover, it is not 
advisable for both the Executive Council 
and the Assembly to adopt decisions 
without being informed of their financial 
implications. Yet, this rule is not applied as 
it should be. Many decisions are adopted 
without taking cognizance of their 
financial implications. Therefore, the 
implementation of such decisions 
becomes problematic and sometimes 
requires further consideration by the 
policy organs.

IV. Challenges and Perspectives

The challenges faced by the AU norm 
setting are many and varied but all 
interconnected. Without pretending to be 
exhaustive, these challenges stem from 
lack of resources (capacity, material, 
human, etc.); the changing practices of the 
institution (plethora of drafters, absence 
of guidelines and uniformed format of 
legal drafting, no categorization of 
decis ions . . . ) ;  the  specifici ty  and 
requirements of each instrument (a 
marked opposition of interests between 
Member States,  a high degree of 
technicality of the norm, etc.). 

To assess and analyze this early sample of 
challenges would be a gigantic task one 
cannot easily achieve the framework of 
this paper alone. We will therefore focus 
on this analysis which is to address the 
challenges with a view to improving the 
legal drafting in the AU system. In this 
respect, at least three conditions should be 
fulfilled. Some of these conditions seem to 
be the most elementary and obvious but 
the practice within AU shows that, 
unfortunately, they are sometimes 
ignored.

First, penholders and negotiators should 
always bear in mind the absolute necessity 
of setting out in unequivocal terms the 
rules they intend to enact. In other words, 
the normative instrument should be 
written in a clear and concise manner. We 
all know the virtues of the “constructive 
ambiguity” that allows a negotiation to get 
out of the rut by camouflaging an 
irreducible dissent. As this may not even 
be a major problem, it is the poor quality in 
the drafting of many instruments whose 
final text is based on initial drafts released 
by a “team of experts” made up of few or 
no legal expertise, then amended in the 
process of intergovernmental negotiations 
without much concern for in-house 

consistency, and finally adopted without 
having been carefully revised by a drafting 
committee. It should also be pointed out 
that during the negotiations, some Member 
States may not show proof of expertise in 
t h e i r  r e p r e s e n t a t i o n  ( u s u a l l y 
interdisciplinary). However, some specific 
treaties call for a huge cross-cutting 
technical expertise on an immensely 
complex range of issues, taking into 
account the diverse factors of a political, 
military, environmental and economic 
nature which some lawyers, no matter how 
prominent they may be, are not conversant 
with.

In the same vein, it would be advisable to 
avoid hasty adoption of some legal 
instruments for the sake of temporary or 
contingent political agenda, and in 
particular, when a certain number of 
Member States express firm opposition. 
This can sometimes be a hindrance either to 
the entry into force of the treaty, or to the 
implementation to the decision itself. It 
would be extremely counterproductive to 
let such instruments see the light of day 
because the reluctance of States to adhere to 
or implement it can only contribute to 
disqualifying the normative content of the 
instrument that the latter was intended to 
promote, thus challenging the purpose 
pursued. Furthermore, the same applies to 
the release of hasty translations, sometimes 
inaccurate and not controlled by the 
negotiators themselves. For example, it has 
been pointed out that the English, 
Portuguese and Arabic versions of the AU 
Convention on Preventing and Combating 
Corruption are technically unsatisfactory 
and inconsistent with each other and the 
French. Moreover, if AU norms are to be 
accurately expressed, they should also be 
visible, that is to say, laid down in an 
instrument to be as concise as possible, and 
not in a document whose prolixity prevents 
its understanding and waters down its 
effect. The willingness to write down 
everything (or to satisfy the majority of 
delegations) leads to instruments that mix 
up the prescriptive and the descriptive, 
while their prolixity would disappoint the 
most willing reader. 

Such practices - often prompted by so-
called urgency - can only water down the 
normative value of the text and, of course, 
even tua l ly  l ead  to  d i fficu l t i e s  in 
implementation. In this respect, it is worth 
noting that the problem seems to have been 
diagnosed, even if the recommended 

solutions seem to be implemented at a 
rather slow pace.

Second, it should be emphasized that the 
normative message shall be conveyed with 
conviction. The adoption of a norm-
setting instrument should mark a real 
commitment on the part of the Member 
States. But it is still necessary to be clear 
about the legal nature of the instrument to 
adopt. In this line, with regard to decisions 
for example, the Rules of Procedure of the 
Policy Organs provide, in a precise and 
detailed way, the methods for the adoption 
of their decisions depending on their 
nature. Rule 33 of the Assembly's Rules of 
Procedure (RoP) and Rule XX of the 
Executive Council Rules of Procedure 
provide that decisions can be in the form of 
R e g u l a t i o n ,  D i r e c t i v e s , 
Recommendat ions ,  Dec la ra t ions , 
Resolutions and Opinions.  Whereas all 
this sounds so well and impressive, it only 
remains so on paper. The reality is that 
since 2002, the Policy Organs have never 
adopted decision based on categorization 
of decisions, in accordance with their 
Rules of Procedure. Here, again, the issue 
being diagnosed, we can only hope to see 
the prompt and effective implementation 
of Decision Assembly/AU/Dec.687 
(XXX) (January 2018) on the Institutional 
Reform of the African Union. At the time, 
the Assembly had decided on a mechanism 
to ensure that legally binding decisions are 
implemented, by stipulating inter alia that: 

“Decision-making roles shall be properly 
delineated to ensure the disaggregation of 
the types of decisions that are taken at 
Assembly (…) and at the Executive 
Council, (…)” and that 
“Decisions shall be properly categorized, 
in line with Rule 33 of the Assembly Rules 
of Procedures and Rule 34 of the 
Executive Council Rules of Procedure, the 
type of decision and the associated 
obligations in terms of compliance and 
enforceability should be made explicit in 
any Decision that is being taken”.

Third, the normative action should not be 
regarded as a stopgap measure to the 
weakness of the operational activities. 
Indeed, it may be tempting to substitute 
rhetoric for action. On the whole, it is less 
costly to organize the negotiation of a 
norm-setting instrument: preparation of a 
preliminary study,  possibly some 
meetings of a restricted committee of 
experts, some intergovernmental meetings 

within the relevant STCs and, of course, 
some debates in the Executive Council 
and the Conference of the Union. 
Provided that the process is completed, we 
can, with this suggested format, be sure to 
produce a normative instrument with the 
involvement of the Organization with 
regard to the subject concerned... even to 
relegate to the background, the actual 
effectiveness of said instrument. Although 
not looming, nevertheless, there is the risk 
of resorting to the adoption of legal 
instruments as an end in itself. However, 
the effectiveness of the instrument should 
always be the primary concern of the 
Organization and its Member States, 
which means its adoption, should be 
considered as the culmination of a process 
of bringing national positions together. 
Furthermore, once a legal instrument has 
been adopted, the problem of i ts 
promotion is raised, as well as that of its 
implementation and application. 

V. Conclusion

Finally, the picture drawn in this quick 
analysis should be nuanced. The 
contribution through the engagement of 
African States in international law-
making processes under the African 
Union (AU), either in law-making 
processes of binding multilateral treaties 
and non-binding soft-law instruments, 
appears to be significantly important. 
Still, the need for better law-making has 
been consistently recognized, even at the 
highest political level. There is no doubt 
that raising awareness on the African 
Union Law and its potential impact would 
play a decisive role to that respect .The 
AU law has been increasingly finding its 
way into everyday life of African nations. 
In some specialized areas such as the trade 
and human r ights  domains ,  new 
developments, which had occurred in the 
rapidly changing political and economic 
contexts, emphasize the need to develop 
this Corpus Juris while improving the 
quality of drafting norms, in order to be 

able to work towards the common goal of 
providing the African communities with a 
set of norms which clearly sets the 
objectives of the African Union and the 
means to attaining them.

To this end, the legal drafting within the 
AU certainly deserves to be improved 
upon, especially through systematized 
principles and guidelines governing this 
exercise.
For the sake of success, this process can 
and  shou ld  be  suppor t ed  by  a l l 
stakeholders involved in the AU norm-
setting. It goes without saying that 
capacity building, both within the 
Commiss ion  and  a t  the  l eve l  o f 
government experts from Member States, 
is a critical component. The projected 
trainings workshops and seminars could 
also benefit from the fruitful and 
continuous dialogue between doctrine and 
legal practice.

“I am Adewale Atake,SAN of Templars
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Your educational preparation included 
o b t a i n i n g  d e g re e s  i n  B u s i n e s s 
Administration; Business Law; and 
Certificates in International Capital 
Markets and Maritime Law. What 
motivated you to venturing into capital 
market and maritime at a time that they 
were not really seen as attractive to 
Nigerians?

I was privileged to join the law firm of 
Chris Ogunbanjo & Co right after Law 
school and at the time the firm was already 
a pioneer in Capital Markets and 
Admiralty law, and we were retained by 
virtually most of the Merchant Banks, 
Trustees and P&I Clubs. Pupillage at the 
firm requires you to rotate departments 
and get a feel for each practice area and of 
course we are very strong in IP as well and 
so I gained early experience under the 
watchful eyes of the very best Solicitors of 
the era. It was really a great experience. 

You served as a credit analyst with 
Chase Manhattan Bank (Nigeria) and 
h a d  b e e n  a  re g i s t e re d  m a r k e t 
consul tant  wi th  Secur i t ies  and 
Exchange Commission in Nigeria. How 
has this exposure aided your present 
role as the President of the National 
Council of the Nigeria Stock Exchange?

At Chase, you were taught the fundamentals 
of banking and finance and of course you 
underwent substantial training and took 
practical courses and then thrown in the 
“deep end” where you had to learn fast and 
write credit appraisals and understand the 
viability of business's as well as perform 
risk assessments etc. So in short, my 
banking journey had given me an excellent 
overview of the business landscape of 
Nigeria, so transitioning into my role at the 
Exchange was seamless.

Just as your respectable father, Chief 
Chris Ogunbanjo, you studied law. Were 
you compelled to studying law or law just 
appeared a natural pursuit in life?

 My Father never compelled any of his 
children to study any subject. He is 
somewhat of a fatalist in that regard. 
Perhaps I may have studied law if I had gone 
to University in the UK for my first degree 
but because I studied in Europe, studying 
law would not have been useful for later 
application in Nigeria due to language 
barrier and difference in the system of 
laws.I think reading law as a 2nd degree can 
be attributed to the fact thatI spent a great 
deal of my spare time in Chief's office 
watching how lawyers worked and was 
therefore led by the spirit to return to school.
You have been a Managing Partner in the 

p r e s t i g i o u s  l a w  fi r m  o f  C h r i s 
Ogunbanjo & Co (Solicitors), a leading 
law firm in which you had invested 
nearly three decades. How has the 
saying, “the law never leaves you until 
you leave the law” shaped your pursuits 
in life?

I have certainly been influenced by my 
client's business because a key pre-
requisite of being a good business lawyer 
is also being a personal adviser which 
means you must fully understand the 
rudiments of your clients affairs and see 
the risks which may not be apparent to the 
untrained eyes. Ultimately, law is inter-
woven with business and so I always 
ana lyze  bus inesses  f rom a  l ega l 
perspect ive before undertaking a 
commercial viability assessment.

It is general knowledge that a firm is as 
good as its employees, what is that one 
thing that makes life in your firm 
different from any other firm in 
Nigeria?

We think very carefully – and creatively in 
every aspect of our practice and because 
we are pioneers, practical training and 
continued legal education is a priority. We 
set very high intellectual and ethical 
standards for ourselves and this is self-
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evident in the quality of our work. We 
consider our staff, both present and 
alumni as our brand ambassadors and so 
we try and maintain a healthy line of 
communication with all our lawyers and 
paralegals who have passed through our 
portals. 

African lawyers still hold tight to those 
barriers against liberalization of legal 
services. How will you react to this?

I do not believe the apprehension of free 
trade is limited to the legal industry. From 
the Nigerian perspective, local businesses 
feel threatened due to the belief that they 
do not have the economies of scale to 
make them as competitive as their African 
neighbours which might result in the 
dumping of goods in Nigeria. The fear is 
real but unfounded in my view. As with 
the WTO, there are mechanisms within 
the ACTFA to allow governments to act 
against dumping where there is genuine 
injury to the competing domestic 
industry. In order to do that, the 
government has to be able to show that 
dumping is taking place, calculate the 
extent of dumping (how much lower the 
export price is compared to the exporter's 
home market price), and show that the 

dumping is causing injury or threatening 
to do so. As for the legal profession, many 
lawyers feel that their better equipped 
foreign counterparts will flood the market 
and push them out of business. It appears 
many of our colleagues are unaware that 
many foreign firms have a l ready 
established alliances with local firms and 
already firmly entrenched in Nigerian 
legal practice and therefore rather than 
throwing away the baby with the bath 
water, I would recommend that we build 
capacity through strengthening our 
educational infrastructure and standards of 
practice and align local legislation for ease 
of trade in legal services.

In recent times, the Nigerian Judiciary 
has been so popular for the not too noble 
reasons, with allegations bordering on 
bribery and corruption. How will you 
assess the regulation of law practice in 
Nigeria?      

By and large, there are adequate legislative 
and supervisory guidelines for the 
r e g u l a t i o n  o f  t h e  l e g a l 
p r o f e s s i o n . H o w e v e r,  l i k e  m a n y 
jurisdictions, Nigeria has had its fair share 
of allegations of various forms of 

i r r e g u l a r i t i e s  b o r d e r i n g  o n 
incompetence, bribery and corruption 
within the profession.Whilst these issues 
have no doubt brought about a decline in 
the reputation of legal practitioners,I am 
aware of the reforms currently being 
championed by a group of Senior 
Advocates that should lead to the review 
and reform of certain critical aspects of 
our justice delivery system. Going by the 
notable personalities on the list of the 20 
Senior Advocates leading this worthy 
cause,  I  am confident  that  their 
intervention will result in them proffering 
sound suggestions for the much-needed 
required reform.

In view of the increasing invasion of 
Chinese investments into Africa, what 
cultural and transactional issues can 
you identify?

One of the main issues around the 
Chinese approach is the dangerously high 
level of debt that it brings, which could 
prove unsustainable for many growing 
economies in Africa.There is also the risk 
that the continent becomes overly 
dependent on one country. In order to 
avoid the pitfalls of unsustainable debt, I 

would rather the focus be on investments 
in partnerships with local businesses. 
Provided they do not use their large loans 
to abuse our labor laws, then I would say 
overall that the Chinese effort to bridge 
the infrastructure gap has the potential to 
transform the continent. 

What is your view on the CBN's 
currency swap deal with China, do you 
think Nigeria should be wary of China 
loan as warned by IMF?

I have answered half of your question 
above. As for the currency swap deal, the 
current trade dynamic puts China as 
Nigeria's major trading partner, as goods 
imported from China alone makes up to 
about 20% of aggregated imports in 2018 
and therefore it only made commercial 
sense to enter into the swap agreement.It 
has allowed local importers to take 
positions, thereby reducing their risk 
exposure to currency volatility as they no 
l onge r  have  t o  go  t h rough  t he 
intermediary US dollar to purchase the 
Renminbi so trades are now executed 
faster and cheaper.

Globally, the private sector drives the 
public sector and ultimately drives 
development using taxation as one of 
its drivers. Now that the Federal 
Government has promised fair policy 
to encourage tax culture, what 
measures of corporate governance has 
been put in place to seal the leaks?

A lot of credit for the improvement in the 
ease of doing business index can be 
traced directly to certain initiatives and 
policies introduced by the federal 
government's Presidential Enabling 
Bus ines s  Env i ronmen t  Counc i l 
(PEBEC).In 2018, Nigeria improved 
eleven steps (from 182 – 171) on the 
2018 Paying Tax Report rankings. 
Whilst reforms were made to paying 
taxes requiring taxpayers to pay tax at the 
nearest tax office and enforcing use of the 
centralised electronic payment system , 
businesses still bear the burden of 
multiple taxes from different tiers of 
government and multiple agencies. On 
the average, businesses are exposed to 
about 21 different types of taxes. This 
remains a huge impediment to the ease of 
doing business. Now that the elections 
are over and the initiator of PEBEC 
remains in power, I would expect this 
administration to press on with further 
tax reforms that are geared towards 

achieving a more business-friendly 
e n v i r o n m e n t  a n d  s i m p l i fi e d  t a x 
administration. 

What role will a robust and certain legal 
system play in safeguarding the future of 
investments in Nigeria?

In my view there can be no economic 
development in any nation in the absence of 
the rule of law and a robust legal system 
which is impartial in the treatment of its 
citizens and foreigners. The ideal paradigm 
is a system where our laws are stable, 
accessible and clear, the discretionary 
powers of the state are limited, corruption is 
minimised and powers are separated 
amongst the branches of government, 
symbolized by an independent and virulent 
judiciary. We must continue to strive as a 
nation towards this paradigm because it has 
been empirically proven that FDI flows are 
driven to countries who prioritise these 
ideals. 

What should a foreign company looking 
to  invest  in  Afr ica  look out  for 

considering governing, monitoring and 
controlling bribery risk?

The international anti-corruption scene is 
dominated by the UK Bribery Act and the 
United States Foreign Corrupt Practices 
Act and these are pieces of legislation that 
have extra- territorial application and so 
foreign businesses seeking to invest in 
Africa would do well to acquaint 
themselves with the local legislation on 
bribery and corruption as well as the 
provisions on bribery of foreign officials, 
facilitation, the scope of active and passive 
bribery, the implications of private to 
private bribery as well as the offences and 
penalties under both pieces of legislation.

What structural measures can NSE 
adopt in engendering the commitment, 
made few weeks ago, by the African 
Development Bank (AfDB), 34 other 
leading financial institutions and other 
A f r i c a  I n v e s t m e n t  F o r u m  t h a t 
reaffirmed commitment to synergize 
and deliver transformative projects 
across the continent?

At the 22nd Annual African  Securities Exchange Association(ASEA) Conference.
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To promote liquidity and foster the 
creation of a bigger financial market in 
Africa, the African SecuritiesExchanges 
Association (ASEA) and the African 
Development Bank (AfDB) signed a five-
year Memorandum ofUnderstanding. The 
maiden project, to be undertaken under 
t h e  p a r t n e r s h i p  o f  t h e  A f r i c a n 
ExchangesLinkage Project (AELP), is 
aimed at addressing the illiquidity in 
African capital markets and open-up 
markets for investors to trade in any of the 
linked markets. The NSE, as well as five 
(5)  other  African exchanges wil l 
participate in the pilot project. Other 
anticipated benefits include increased 
foreign participation,convergence 
towards international standards, capacity 
building and information sharing.

What major changes have you brought 
i n t o  N S E  t h r o u g h c o r p o r a t e 
governance?
 
The National Council of the Nigerian 
Stock Exchange regards corporate 
governance as fundamentally important to 
the accomplishment of The Exchange's 

vision and mission and you will recall that 
we launched the Corporate Governance 
Rating System (CGRS) in 2014. The CGRS 
is designed to rate companies listed on The 
Nigerian Stock Exchange based on their 
corporate governance and anti-corruption 
culture, thereby improving the overall 
perception of and trust in Nigeria's capital 
markets and business practices. Last year we 
introduced the CGRS Indexwhich will track 
the performance of prequalified companies, 
using their market capitalisation, free float 
and corporate governance rating scores.

The Index is an important tool for investors 
keen on investing in well governed 
companies as well as corporates eager to 
distinguish themselves based on good 
corporate governance. Of course we have 
also launched the Premium Board which 
lists a group of publicly listed companies 
that meet the NSE's most stringent corporate 
governance and listing standards and 
showcases industry leaders that adhere to 
international best practices on corporate 
governance and have met the NSE's highest 
standards of capitalisation and liquidity. 

Which other non-formal areas of revenue 

generation and capital growth appear 
untapped in the efforts at growing 
Nigeria's economy? 

Approximate ly  50% of  Niger ia ' s 
population is under the age of 30 and this is 
a demographic that investors ought to take 
note of with regards to the ICT revolution, 
given that Nigeria is one of the fastest 
growing internet users in the world. By 
tapping into the under-developed skills of 
Nigerian youth, there are countless 
o p p o r t u n i t i e s  f o r  n e w  e c o n o m y 
companies to develop technology leaders 
of the future in Nigeria. Another area I 
foresee potential growth is in the 
Agricultural space, an area in which the 
Government has offered substantial 
incentives to investors such as subsidies 
on fertilisers and zero import duties on raw 
materials needed to manufacture livestock 
feed. 

There is also increased funding options for 
Agric projects such as the Cottage Agro 
Processing (CAP) Fund managed by the  
Bank of Industry (BoI) to support the 
establishment of cottage agro processing 
plants that will produce food products and 

raw materials; the N750bn Agriculture 
Intervention Fund provided by the FGN; 
and the Nigerian Incentive-Based Risk 
Shar ing  in  Agr icu l tu ra l  Lending 
(NIRSAL) scheme facilitated by the 
Central Bank of Nigeria (CBN) and the 
Federal Ministry of Agriculture and Rural 
Development. 

There is a gap for skilled trade persons, 
computer programmers, agricultural 
workers etc and given the magnitude of 
unemployment, by offering distance 
learning or night schools, there is potential 
for strong investment returns in for-profit 
education. Institutions that focus on skills 
development are bound to be in high 
demand. I understand that Nigeria spends 
over $2 billion annually as capital flight on 
education abroad. With this figure alone, 
Nigeria can build one or two world-class 
universities every year.

Insecurity has appeared intractable and 
scared investors from Nigeria. How can 
this problem be tackled? Do you agree that 
state police is the way forward? 

I believe job creation and education is the 
solution to our security issues. State 
policemen will not solve the problem because 
they are incapable of containing the growing 
and restless youth unemployment in the 
country. However, if you reduce the amount 
of decadent and indolent young men on the 
streets andgive them gainful employment, 
crime will be reduced, and it will make no 
difference whether the Police are controlled at 
state or the federal level. 

 We should also ask ourselves whether despite 
the new minimum wage, it is enough to 
motivate those who are constitutionally 
empowered to secure our lives and property? 
Unfortunately, the brain drain of Nigerians to 
greener pastures has continued unabated and 
this is a very sad and dangerous state of affairs 
considering we are the largest economy in 
Africa and 7th most populous country in the 
world. 

We really should be doing more to 
improve our dilapidated educational 
system which has failed woefully to keep 
up with the dynamics of the corporate 
environment. We need to incorporate 
vocational and technical training into our 
educational curriculae because this is 
where the need is mostly required at this 
stage of our national development. 

In such a loaded professional pursuit, 
how do you find time for leisure?

I do not compromise my personal welfare. 
The very essence of working so hard is to 
be able to enjoy the fruits of your labor and 
living a life of fulfilment. So I do not 
compromise on family vacations, spiritual 
harmony, a balanced diet and my daily 
early morning swims.

Delivering Keynote Address at NSE Event
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1.  Introduction

Nigeria operates a Presidential system of 
government where the powers of the 
various arms of government are clearly 
d e l i n e a t e d  b y  t h e 
C o n s t i t u t i o n . C o n s e q u e n t l y,  t h e 
Legislative Powers of the federation are 
ves ted  in  the  Nat ional  Assembly 
comprising of the Senate and House of 
Representatives, the Executive powers of 
the federation are vested in the President, 
while the judicial powers of the Federation 
are vested in the Courts established by the 
Constitution. Although the various arms of 
government are separate and distinct from 
each other, they are nonetheless expected 
to work cooperatively in the interest of the 
populace.

The Constitution vests the National 
Assembly with the Power to make laws for 
the peace, order and good government of 
the federation or any part thereof with 
respect to any matter included in the 
Exclusive Legislative List set out in Part 1 
o f  t h e  S e c o n d  S c h e d u l e  t o  t h e 
Constitution. Ancillary to the law making 
functions of the National Assembly is the 
power to appropriate monies for the 
running of the other arms of Government 
(Executive and Legislature). The National 
Assembly's also exercises control over 
public expenditure as it is empowered to 

a u t h o r i s e  e x p e n d i t u r e  f r o m  t h e 
Consolidated Revenue Fund and authorise 
expenditure in default of appropriation.
Most relevant to this discourse is the 
power over audit of public account under 
section 85 (2) (5); power to conduct 
investigations under section 88 and the 
power as to matters of evidence under 
section 89 of the Constitution. These 
provisions enable to the National 
Assembly to invite or summon any person 
to appear before them especially where 
they conduct investigations to correct any 
defects in the existing laws, expose 
corruption, inefficiency or waste in the 
spending if  public funds and the 

administration of law as well as summon 
any person it deems necessary to appear 
before it. As aptly observed by Akande“all 
the necessary instruments for  conducting 
a quasi-judicial inquiry are given to the 
National Assembly without importing any 
of the technicalities of the law of evidence 
or rules about the of taking of evidence 
which are imposed on the Law courts.”

This Chapter examines the extent of the 
powers of the Legislature as enshrined in 
sections 85, 88 and 89 of the Constitution 
and argues that the powers of the National 
Assembly to invite or summon any person 
to appear before it  is not open ended but 
circumscribed and cannot be validly 
invoked beyond the limits set by the 
Constitution. To buttress this view, the 
chapter examines relevant case law on the 
subject and posits that ample case law 
exists to guide the conduct of the National 
Assembly in the discharge of their 
legislative functions and urges them to use 
their legislative powers responsibly in 
order to engender respect and cooperation 
from other arms of government and the 
general public.

The Chapter is divided into four parts. 
Section one contains the introduction; 
section two deals with the Powers of the 
National Assembly with Respect to Audit 
of Public Accounts and considers whether 
they can invite private entities or their 
Executives to appear before them. Section 
three considers the general power to 
conduct investigations and summon 
persons to appear before the National 
Assembly; Section four contains an 
examination of relevant jurisprudence 
developed from case law with respect to 
how the Courts have interpreted sections 
88 and 89 of the Constitution. Section five 
c o n t a i n s  t h e  c o n c l u s i o n  a n d 
recommendations.

2.  Powers of the National Assembly 
with Respect to Audit of Public 
Accounts.

Most relevant to the examination of the 
powers of the National Assembly with 
respect to the Audit of Public Accounts are 
the provisions of Section 85 (2) and (5) of 
the 1999 Constitution, which require the 
Auditor General of the Federation to 
submit a report on the audited accounted 
accounts of all offices and courts of the 
Federation to the National Assembly and 
for such reports to be submitted to each 

House of the National Assembly, 
respectively. The provisions also require 
each House of the National Assembly to 
constitute a Public Accounts Committees 
to examine the Auditor General's report 
on the audited accounts of Ministries, 
Departments and Agencies (MDAs). In 
the exercise of this function, the Public 
Account Committee is obliged, subject to 
the provisions of the Standing Orders of 
the Senate or House of Representatives 
to:
(a) Subject to scrutiny and queries, 
t h e  A u d i t o r  G e n e r a l ' s  r e p o r t , 
communicate such queries and demand 
response from affected MDA's within a 
particular time frame.
(b) Invite MDA's whose responses 
require further classification to the 
Committee, including those who did not 
did not respond at all or whose responses 
were inadequate,  content ious or 
unsubstant ia ted by documentary 
evidence. The Committee will engage the 
MDA in interactive sessions to verify, 
ascertain or establish unresolved issues.

The question that arises is whether 
private entities and their executives not 
ordinarily subject to the Auditor 
General's audit can be invited to answer 
queries directed at the conduct of any 
MDA merely because the private entity is 
interfacing with the MDA that is subject 
to Audit either as a Contractor, sub- 
contractor, consultant etc.? Second, 
where no such link exits, whether such a 
private entity can be summoned to appear 
and answer to queries relating to the 
conduct or workings of the MDA 
operating in the sector, which the private 
entity operates?
It would appear that in the first instance, 
where it can be shown that the private 
entity's activities or operations are 
proximate to the MDA that is subject to 
the Auditor General's audit (such as 
where it acts as a consultant or contractor 
to the MDA) and substantial public funds 
have been expended on it by the MDA or 
it has expended such public funds 
render ing  se rv ices  to  the  MDA 
concerned that will require clarification 
or authentication, then it is our respectful 
view that the testimony of such a private 
entity will be useful to the work of the 
Public Accounts Committee. This is 
more so where there are allegations of 
mismanagement, waste of public funds 
and corruption. 

However, where there is no link between 

the private entity or its executives and any 
MDA that is subject to the Auditor 
General's Audit, we submit with respect 
that it would be preposterous to invite the 
private entity or its Executives to appear 
before the Public Accounts Committee. 
The question would then arise as to the 
utility of such an invitation and the 
relevance of the testimony of such an 
entity or its Executives. It is submitted 
therefore that the National Assembly and 
in this case, the Public Accounts 
Committees should be circumspect in the 
invocation of their powers to invite 
persons to appear before them and that 
such invitations where necessary should 
be targeted at those who are likely to 
provide useful information to the National 
Assembly and those necessary for the 
determination of the issues before the 
Public Accounts Committees.

3 .  G e n e r a l  P o w e r  t o  C o n d u c t 
Investigations and Summon Persons to 
Appear before the National Assembly. 

The Power of the National Assembly to 
conduct investigations and to summon 
any person to appear before them is 
derived from the provisions of sections 88 
and 89 of the Constitution of the Federal 
Republic of Nigeria 1999 (as amended) 
which prescribes a list of guidelines and 
tools that are necessary to assist the 
legislature in carrying out its oversight 
functions. The most common of these 
tools is the power to issue summons, 
warrants and fines to compel compliance 
with its orders. Other oversight tools 
include; oversight visits, committee 
hearings (public and investigative) 
hearings in plenary sessions of the 
parliament, the creation of commissions 
of enquiry, questions, the public accounts 
committee, auditor generals, interpolation 
and ombudsman.

Section 88(1) and (2) of the Constitution 
empowers the Legislature to conduct 
investigations into the activities of 
government agencies at either plenary, or 
through standing or ad-hoc committees, 
depending on the resolution of the 
H o u s e . F o r  t h e  p u r p o s e  o f  a n y 
investigation, section 89 (1) of the 1999 
Constitution, as amended empowers the 
National Assembly to:

(a) Procure all such evidence, 
written or oral, direct or circumstantial, as 
it may think necessary or desirable, and 
examine all persons as witnesses whose 

The Constitution vests the 
National Assembly with 
the Power to make laws for 
the peace, order and good 
g o v e r n m e n t  o f  t h e 
federation or any part 
thereof with respect to any 
matter included in the 
Exclusive Legislative List 
set out in Part 1 of the 
Second Schedule to the 
Constitution. 

An Examination of the power of the National Assembly



Law Digest Spring 2019www.nglawdigest.comLaw Digest Spring 2019www.nglawdigest.com

2322

evidence may be material or relevant to 
the subject matter;
(b)  Require such evidence to be given on 
oath;
(c)  Summon any person in Nigeria to give 
evidence at any place or produce any 
document or other thing in his possession 
or under his control, and examine him as a 
witness and require him to produce any 
document or other thing in his possession 
or under his control, subject to all just 
exceptions; and 
(d) Issue a warrant to compel the 
attendance of any person who, after 
having been summoned to attend, fails, 
refuses or neglects to do so and does not 
excuse such failure, refusal or neglect to 
the satisfaction of the House or the 
Committee in question, and order him to 
pay all costs which may have been 
occasioned in compelling his attendance 
or by reason of his failure, refusal or 
neglect to obey the summons, and also to 
impose such fine as may be prescribed for 
any such failure, refusal, neglect; and any 
fine so imposed shall be recoverable in the 
same manner as a fine imposed by court of 
law. 
Since the return to democratic governance 
in 1999, controversy has arisen on extent 
to which the National Assembly can 
invoke its power to summon persons to 
appear before it to answer questions 
regarding the conduct of affairs of their 
office or answer to allegations of 
mismanagement of public resources and 
corruption. Indeed, views are divided as to 
the extent of the powers conferred on the 
National Assembly by the Constitution. 
While some public commentators argue 
that any invitation by the National 
Assembly must relate to its  law making 
functions and to expose corruption, 
inefficiency or waste, others hold the view 
that the National Assembly should be at 
liberty to invite or summon any person as 
it deems fit.
The foregoing notwithstanding, the law 
courts have by their reasoned judgements 
on a number challenge to the power of the 
National Assembly to summon persons to 
appear before it given indication on the 
extent of the powers conferred by sections 
88 and 89 of the Constitution. The case 
law on this issue is therefore considered 
below.

4. Examination of the Jurisprudence 
developed from Case Law

 The Constitution provides that the powers 

conferred on the National Assembly under 
the provisions of sections 88 and 89 are 
exercisable only for the purpose of 
enabling it to –
(a)  Make laws with respect to any matter 
within its legislative competence and 
correct any defects in existing laws; and 
(b)  Expose corruption, inefficiency or 
waste in the execution or administration of 
laws within its legislative competence and 
in the disbursement or administration of 
funds appropriated or to be appropriated 
by it.
What is the purport of these provisions? 
What are the categories of persons that can 
be invited or summoned by the National 
Assembly? Is it limited to public officers or 
the National Assembly may also invite 
private persons? We are of the respectful 
view that the reference to “any person, 
authori ty,  ministry or government 
departments” includes but is not limited to 
public office holders as long as such a 
person is one charged with the duty or 
r e s p o n s i b i l i t y  o f  e x e c u t i n g  o r 
administering laws enacted by the National 
A s s e m b l y  a n d ,  o r  d i s b u r s i n g  o r 
administering monies appropriated or to be 
appropriated by the National Assembly. 
The word 'Person' connotes either a natural 
or juristic or legal person. Whereas a 
natural person is an individual human being 
who has his/her own legal personality, a 
juristic or legal person refers to a non-
human entity that is treated as a person for 
corporate purposes. A person may also 
connote a private entity or person as long as 
there is a link between the private entity or 
person and the conduct of the MDA being 
examined.

As it relates to investigations, what is 
significant is that the power of the National 
Assembly to investigate is not general, but 
limited to the execution or administration 
of laws enacted by the lawmakers and the 
disbursement and administration of 
moneys appropriated by them. The limits of 
this power was set by the case of Tony 
Momoh V. Senate of the National 
Assemblywhere the court held that the 
legislature is not given powers to usurp the 
general investigating functions of the 
executive or the adjudicative functions of 
the judiciary. Therefore, any invitation by 
the legislature to any person outside the 
purpose defined in the relevant section is 
invalid. The Court also stated that the 
prosecution of persons found guilty of 
corrupt practices or gross inadequacies or 
misconduct in the discharge of the Public 
Office is left to the executive.

Furthermore, any investigation, which 
only seeks to expose or ridicule a person, 
especially their private affairs, without 
any legislative intent, will not be 
entertained. The Court restated this 
position in the case of El-Rufai v. House of 
Representativeswhere the appellant upon 
investigation by an Ad hoc Committee of 
the House of Representatives wrote and 
circulated certain offensive material 
against the House. The court held that such 
comments of the appellant did not boarder 
on the execution or administration of laws 
nor was it on misappropriation. 

Furthermore, the Supreme Court of 
Nigeria in Attorney-General of Abia State 
vs. Attorney-General of the Federation 
circumscribed the oversight functions of 
the National Assembly in the following 
words: “Oversight functions can only be 
exercised within the law-making powers 
of the National Assembly. The functions 
are not at large and must be exercised 
within the provisions of the Constitution".
It is however important to note that the 
power of the National Assembly under 
section 89 (1) (d) of the Constitution to 
issue a warrant to compel the attendance of 
any person, authority, ministry or 
government department does not admit of 
delegation on the part of a person so named 
in the warrant. Such as person cannot 
therefore delegate the duty or obligation to 
appear to any other subordinate person. 
This is because any power to delegate as 
prescribed by any other legislation is 
sub jec t  to  the  p rov is ions  o f  the 
Constitution.

5 .  Conclusions and Recommendation

The Constitution granted powers to the 
National Assembly to enable it discharge 
its constitutional functions of law making, 
approval of public expenditure and the 
discharge of its oversight responsibilities. 
The National Assembly may, in the course 
of the discharge of its responsibilities, 
invite or summon any person to appear 
before them. It is clear from a careful 
reading of the provisions of sections 85 (2) 
(5), 88 and 89 of the Constitution that the 
powers of the National Assembly are not 
general but limited. It is therefore 
recommended that the National Assembly 
should invoke its aforementioned powers 
sparingly and responsibly in order to earn 
the respect and cooperation of the other 
arms of government as well as the general 
public. The National Assembly should 

therefore ensure that followings:
(a) that the power to invite or 
summons persons to appear before the 
National Assembly should not be used in 
an oppressive manner to violate the 
fundamental rights of the persons invited 
or to humiliate and radicle them;
(b) tha t  the  power  should  be 
exercised only for the purposes prescribed 
or contemplated by sections 88 (2 ) of the 
Constitution;
(c) that although private persons and 
entities can be invited or summoned to 
appear before the National Assembly, 
such persons must be persons with direct 
links or those who come within the 
contemplation of sections 88 (1) (a) (b) of 
the Constitution;

(d) that Private entities or their 
Executives should ordinarily be exempt 
from the invitation or summon by the 
Public Accounts Committees of the 
Houses of the National Assembly  acting 
under section 85 (2)  of the Constitution 
except where there is a direct link between 
their activities, conduct or operations with 
that of the MDAs ordinarily subject to the 
Auditor General 's audit and their 
testimonies will aid the work of the 
National Assembly, and 
(e) that owing to the personal nature 
of a legislative summons, it is unhelpful to 
posit that the duty to attend such summons 
can be delegated especially with regards to 
a 'natural person.' It is therefore advisable 
for high-ranking Public Officers to refrain 
from delegating subordinate officers to 
attend to such summons. 

Furthermore, the Supreme 
Court of Nigeria in 
Attorney-General of Abia 
State vs. Attorney-General 
of the Federation 
circumscribed the 
oversight functions of the 
National Assembly in the 
following words: 
“Oversight functions can 
only be exercised within 
the law-making powers of 
the National Assembly. 

See Constitution of the Federal Republic 
of Nigeria, 1999 as amended (CFRN 
1999) which came into force on 5th May 
1999 thus signaling the commencement 
of Nigeria's Fourth Republic. 
S.4 CFRN 1999
S.5 CFRN 1999
S. 6. CFRN 1999
 S. 4 ss. 2, CFRN 1999 
see s 58  and S. 59 CFRN 199 for the 

mode of exercising Federal Legislative Powers 
in general and mode for exercising federal 
Legislative Power as it relates to money bills 
respectively. See also the case of  Attorney 
General, Bendel State v. Attorney General of 
the Federation and Others (1982) NCLR 1
 s. 81 CFRN 1999
s 82 CFRN 1999
  J.O. Akande,The Constitution of the Federal 
Republic of Nigeria 1999 with Annotations 
(MIJ Professional Publishers Limited, 2000)  p 

194
Byryan A. Garner; “ Black's Law 
Dict ionary” 9th  Edi t ion,  (West 
Publishing Co., 2009)
 (1982) NCLR, 105
(2003) FWLR (PT. 173) 162
(2006) All FWLR (Pt. 338) 604 at 674,
 See section 170 of the CFRN (as 
amended); Also section 11 of the Police 
Act Cap P19 LFN 2004
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A COMMENTARY ON THE 
KADUNA GEOGRAPHIC 
INFORMATION SERVICE 
LAW, 2015*

T  he Kaduna Geographic Information Service (KADGIS) Law, 2015 enacted 
on 23rd December, 2015 replaced the Ministry of Lands, Surveys and 
Country planning with the Kaduna Geographic Information Service 

(KADGIS). The KADGIS saddled with the administration of land in Kaduna State 
so performs such functions as the issuance of certificates of occupancy, 
registration of land transactions and such other duties that were hitherto 
performed by the Ministry. This article acknowledges that although the enactment 
of the law help in safeguarding the integrity of land transactions in the State, a lot 
still need to be done. Some recommendations were therefore made. 

Introduction
Kaduna, an ancient town, acquired its 
political status (putting it in the centre of 
national discuss) when it was made the 
capital of the Northern Region. The desire 
to transform this ancient town into a 
cosmopolitan city worthy of being the 
capital of an entire Region (while not 
s a c r i fi c i n g  o r d e r  a n d  s t r u c t u r e ) 
necessitated the establishment of agencies 
to administer grants of land, land 
developments and transactions in 

relations thereto although lands were then 
still vested in individuals, families or even 
communities on freehold, leasehold or such 
other similar arrangements. The enactment 

1of the Land Use Decree in 1978  (which 
was later re-christened the Land Use Act) 
and the vesting of land in State in the 

2 Governor changed the dynamics of land 
administration in Nigeria. This led States to 
establish agencies to administer land 
development, issuance of certificates of 
occupancy and such other related issues in 

line with the Land Use Act. Land 
administration in Kaduna State under this 
new law was done by the Department of   
Lands and Surveys (in the Governor's 
office) till 1994. Between 1995 and 1998 it 
was renamed the Bureau for Lands, 
Surveys but was still under the Governor's 
office. It went back to being a department 
between 1999-2004 before becoming a 
full-fledged ministry that is the Ministry of 
Lands, Surveys and Country Planning 
between 2005 - 2015 continuing to 
perform such functions such as issuance of 
certificates of occupancy, registration of 
mortgages, assignments and other 
transactions in relations to land .The 
government of Mallam Nasir El-Rufai 
established the Kaduna Geographic 
Information Service (KADGIS) with the 
enactment of the Kaduna Geographic 
Information Service (KADGIS) Law, 
2015 to replace the Ministry of Lands 

3Survey and Country Planning . The 
Service  is  now saddled with  the 
responsibility of administration and 
management of land matters such as 
searches, registration of titles and 
interests, issuance of certificates of 
occupancy and such other related issues.

The Kaduna Geographic Information 
Service (KADGIS) Law, 2015
The Kaduna Geographic Information 
Service and Matters Law, 2015, (hereafter 
KADGIS) came into force on 23rd 

4.December 2015   The main purpose of the 
law”…is to establish the Kaduna 
Geographic Information service to replace 
the defunct Ministry of Lands, Surveys 
and Country Planning with the object of 
computerising all land records and 
i n f o r m a t i o n  t h r o u g h o u t  K a d u n a 

5State” .The law is comprised of 30 
sections that deals with the establishment 
of  the  Kaduna  Sta te  Geographic 
Information System, a Board to oversee its 
affairs expressly stating their functions 
and responsibilities and other issues in 

6.relation thereto
Flowing from the above and the tenure of 
the law, one can deduce that the main aim 
of the law is the creation of a centralized, 
computerized system for the storage of 
land instruments and documents that will 
facilitate easy access by title holders and 
other stakeholders.  This, apart from 
reducing the stress and wastage of time 
suffered by persons requiring information 
on land matters will reduce incidences of 
missing files, tampering of documents in 
files or non- registration of entire 
transactions. A computerized, centralised 

system, will, apart from modernising the 
system of record keeping will go a long 
way in restoring public confidence in land 
instruments and transactions emanating 
from the State.  

The Kaduna Geographic Information 
Service
The Law established the Kaduna 

7Geographic  Information Service  
(hereafter the Service) as a parastatal 

8under the office of the State Governor  to 
administer the law. The service is a body 
corporate with perpetual succession and a 
common seal. It can hold property, sue and 

9be sued in its corporate name.

Objectives, Duties and Powers of 
KADGIS
The establishment of KADGIS is said to 
be “…a response to the immediate need to 
provide Kaduna State with  a modern and 
efficient land administration backed by 
automated systems and a fully trained staff 
that can produce secure land titles”. It is 
therefore saddled with some basic 
objectives such as the establishment of “a 
central geographic information clearing 
house to maintain map inventories, 
information on and planned geographic 
and spatial  systems applications, 
informat ion on avai lable  for  the 
acquisition or enhancement geographic 

10. information resources” The parastatal 
apart from having the power “to acquire, 
provide, deploy and manage software and 
hardware for storing, assembling, 
m a n i p u l a t i n g  a n d  d i s p l a y i n g 

11geographically referenced material  can 
also engage in the planning, establishment 

and management of a directory of 
geographic information and the resources 

12available within the State.  It also has a 
training and consultancy mandate as it has 
the power to provide consultancy services 
and technical assistance, education and 
training on the application and use of 

13geographic information technologies.  It 
can also provide technical assistance to 
other agencies of the government or other 
persons who wish to incorporate 

1 4 geographic information systems
capabilities in their activities and systems. 
The Service is basically empowered to 
“…undertake all other steps and initiatives 
a s  a r e  r e q u i r e d  f o r  t h e  p r o p e r 
administration of this Law throughout the 

15State  while maintaining, updating, and 
interpreting geographic information and 
geograph ic  in fo rma t ion  sys t ems 

16standards.
In line with the foregoing, the Service 
undertakes the verification of applications 
for issuance of Certificates of Occupancy 
or the grants of other rights overland or 
subsequent transactions on land in the 

17State.  It will develop and maintain a data 
18base all land,  permit access to existing 

data on land for the purpose of conducting 
19 title searches by members of the public,

20approve and register Land Vendors  and 
undertake such other activities as are 
required for the efficient management and 

21 administration of land matters in the 
S t a t e .  The  Se rv i ce  a l so  has  t he 
responsibi l i ty  of  developing and 
maintaining “a geographic information 
system or such appropriate system and 
structures in the State research and land 

22. management”
As has been stated earlier, the Service can 
sue and be sued in its name. However no 
sui t  against  the Service shal l  be 
commenced before the expiration of 30 
days of a written notice by the intending 
plaintiff or his agents. Such notice must 
clearly contain the cause of action, 
particulars of claim and the relief 

23.sought No Staff or Member of the 
Service shall be sued, in his personal 
capacity, for any act he did or omitted to do 

24.in his official capacity

KADGIS Governing Board
The Service has a governing Board is 
made up of a Chairman, who must have 
cognate experience in Public Service 
either in Land Administration, Geospatial 

25, Science or Information Technology one 
member each from the three Senatorial 
Zones in the State one of whom shall be a 

26,woman  a representatives ,not below the 

rank of a Director, from the Ministry of 
Finance, Kaduna State Urban Planning 
Development Authority (KASUPDA), 
Kaduna State Environmental Protection 
Agency (KEPA), Ministry of Justice, 
Board of Internal Revenue, Ministry of 
Environment and Natural Resources, 
Ministry for Local Government and 

27, Chieftaincy Affairs, Surveyor-General a 
representative of Kaduna Chamber of 
Commerce ,  Indus t ry,  Mines  and 

28Agriculture (KADCCIMA)  and the 
29.Director General of the Service All the 

members are appointed by the Governor 
30on a part time basis  and shall hold office 

for a period of four years renewable for a 
31further period of four years .A member 

may, before the expiration of his tenure, 
however resign his appointment by a 

32. notice addressed to the Governor Where 
a member dies, resigns or otherwise 
vacates his office before the expiration of 
the term for which he is appointed, the 

33Governor  shall appoint a fit and proper 
person for the remainder of the term of 
office, and the successor shall represent 
the same interest as the person they 
replaced.
The Board shall have the overall 
responsibility for the “…periodic review 
of KADGIS policies and strategy for the 
attainment of an efficient enterprise 
geospatial data, infrastructure and land 
administrative system in the State and 
provide advice and general guidance to the 

34.Director General”
Every meeting of the Board shall be 
presided over by the Chairman and in his 
absence members present shall select 1 of 

35.them to preside  The quorum at a meeting 
of the Board shall be simple majority of 

36.members of the Board
Whenever it needs advice on specific 
issues or occasions, the Board may co-opt 
any person to be its member. Such co-
opted member enjoys the same rights and 
privileges as other members save the right 

37.to vote or count towards a quorum  The 
Board has also been bestowed with the 
power of appointing its Legal Adviser. 
The person to be so appointed must be a 
legal practitioner of not less than ten years 
post-call qualification and have cognate 

38.experience in land administration
The Board also has the right to appoint 
standing or ad-hoc committees to consider 
and report on any matter with which the 

3 9 .  Service  i s  concerned Any such 
committee must be presided by a member 
of the Board but may be made up of 
persons that are not necessarily members 
of the Board as the Board may determine 

40in each case .

The establishment of 
KADGIS is said to be 
“…a response to the 
immediate need to 
provide Kaduna State 
with  a modern and 
efficient land 
administration backed by 
automated systems and a 
fully trained staff that 
can produce secure land 
titles”. 
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The Service is however headed by a 
Director General appointed by the State 

41.Governor  The Director General, as the 
Chief Executive Officer, must be a person 
“with relevant qualifications and cognate 
experience in land administration, 
geographic information system or 

42. information technology”  Although the 
Director General is the administrative 
head of the Service so hence responsible 
for it's day-to-day, his activities are 
subject to the supervision and control of 

43.the Board  He shall hold office for term 
of 4 years, which may be renewable for 

44.another term

KADGIS- A step in the right direction
The digitised record keeping has, apart 
from bringing documentation of land 
transaction in Kaduna State into the 21st 
century, will in no small way protect titles 
in lands by giving up-to-date information 
on land acquisitions and dealings in 
relations thereto. It will also reduced both 
the wait ing period for obtaining 
information on land matters, incidences 
of missing files or documents. It will, in 
no small  way, encourage private 
individuals and corporate bodies to invest 
in land because the genuineness or 
otherwise of titles to land and transactions 
thereto can be easily confirmed through 
the digitised system in the Service. The 
government should also be commended 
for tackling the issue of illegal land sale 
and acquisition by land grabbers and 
speculator because the law made 
provision for the registration of Land 

45. Vendors This will in no small way 
protect innocent investors from the 
fraudulent activities of unscrupulous 
persons. 

Recommendations
While appreciating this innovation in 
l and  t r ansac t ion ,  t he  fo l lowing 
recommendation, will, it is humbly 
believed, helps in actualising the intent of 
the law, are made:
-  Deployment  or  engagement  of 
professional personnel to manage the 
geographic information system. Trained 

personnel will be able to more effectively 
assist persons that come to the Registry for 
any transaction. Land is arguably the most 
valuable asset in a man's life and any 
transaction entered into in relations thereto 
is taken seriously. Having trained personnel 
to guide assist persons encourage people 
register their interest.  It is therefore 
recommended that  apart  f rom the 
stipulation that the legal adviser to the 
Service being of at least 10 years' 

46 experience most of the personnel of the 
Service should be lawyers, surveyors, 
estate administrators and such persons that 
have formal training on issues relating to 
land administration and management so 
t h a t  t h e y  c a n  a d v i s e  a p p l i c a n t s 
appropriately. 
- Enactment of a more comprehensive 
system of land registration that will, as 
much as possible, cover the major issues 
with relations to land transactions leaving 
only the issues of fees for periodic review. 
This will reduce the stress that people 
undergo when each successive government 
bring new regulations, laws, or directives, 
etc on land matters.  
- The law did not take into cognisance the 
issue of communal or family land 
ownership. This style of land holding has 
been the commonest way people obtained 
and still acquire land so has been in 
existence before the enactment of the Land 
Use Act. The law should therefore take a 
stand on the legal position of such land and 
transactions undertaking using such title. It 
could start by requiring the registration of 
communal or family land representatives 
so that titles or interest acquired from such 
avenues could also enjoy protection from 
the law. 

Conclusion
The enactment of the Kaduna Geographic 
Information Service (KADGIS) Law, 2015 
i s  a  s tep  towards  d ig i t i s ing  land 
information and documentation system in 
Kaduna State in such a way as to bring it in 
line with practices in other developed 
climes. This is a good step that will help 
reduce or even eradicate issues of missing 
or incomplete documentations with respect 

to land. The KADGIS Law will further 
restore confidence on the documents and 
transactions in the State. The State 
government  shou ld  the re fo re  be 
commended for taking this bold step and 
be encouraged to do more so that 
instrument or document relating to land 
emanating from the State will be taken to 
be as good and true as it appears.
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I  .INTRODUCTION

On 27 and 29 March, 2010, judges and 
public prosecutors of the State of Eritrea 
met in the cities of Dbarwa and Keren, 
respectively to witness the unveiling of 
the Draft Evidence Code of Eritrea 
(DECE) and make preliminary comments 
on the general substance of the draft. My 
presentation on the DECE as its drafter 
included discussion on the significance of 
evidence in ascertaining the truthfulness 
of facts presented before the court; on the 
status of the law of evidence as a pillar of 
justice; on the objectives of the law of 
evidence; on more than thirty crucial 
questions answered or expected to be by 
the law of evidence as they recurrently 
appear in benches; on the necessity of 
having a law of evidence in view of the 
Eritrean legal system and customary law-
based litigations; the space that the DECE 
is expected to occupy in Eritrean legal 
p roceed ings ;  and  fina l ly  a  b r ie f 
presentation of the contents of the DECE. 
The judges and public prosecutors then sat 
in groups and discussed a number of 
questions regarding the presentation and 
came back with their recommendations. 

T  he Codes used in the Eritrean trial practice were adapted in 1991 from 
similar, previous Ethiopian Codes. Since 1997, the Eritrean government has 
been redrafting new Codes. The new drafts maintain most of the elements of 

the existing Codes; hence, the extant trial practice may continue basically 
unchanged in the future. 
Eritrea has basically inherited the Ethiopian legal system – a civil law tradition 
with a predominantly adversarial trial system – which does not have a 
comprehensive evidence law. Draft Evidence Rules were prepared in the 1960s, 
but were not enacted and the void intended to be filled by those rules has not yet 
been filled. This article first responds to these justifications and argues that a 
separate evidence law will contribute to a uniform and predictable legal system 
and fits into indigenous Eritrean legal practices. The author finally narrates how 
he drafted the Evidence Code of Eritrea. 

One common conclusion propped up 
repeatedly: it is time that Eritrea had a 
separate law of evidence.   
This article will, in light of the history of 
the drafting of the six basic legislations 
(Codes) in Eritrea and the nature of the 
Eritrean legal system, explain the 
justifications and policy reasons for the 
enactment of a separate law of evidence 
for Eritrea and will narrate the process of 
the drafting of the DECE.     
     
II.THE LAW REFORM PROCESS IN 
BRIEF 
Immediately after the ratification of the 
Eritrean Constitution by the Constituent 
Assembly  on  23  May,  1998,  the 
Government of Eritrea initiated the 
process of drafting Codes in tune with the 
Constitution. Except for the Maritime 
Code, the overseeing of the drafting of 
which was entrusted to the Ministry of 
Transport and Communications, the 
Ministry of Justice was instructed to 
assume the responsibility of the drafting 
process of the five other Codes. A 
Committee composed of senior judges and 
public prosecutors as well as leading 
l awyers  and  l aw professors  was 
established by the Ministry of Justice to 
follow up the drafting process in 
consultation with expatriate experts who 
were employed for the drafting process. 
Although the Transitional Codes were 

used as the basic reference for the drafting 
process, the drafters were given the liberty 
to consult any similar laws from any 
country and they “considered both 
common and civil law models.”

The drafting process which generally 
started through instructions by the 
Minister of Justice, consultations and 
country visits by the expatriate experts in 
the summer of 1997 progressed through to 
2001.  Consul ta t ion  sess ions  and 
numerous meetings with wider audiences 
of stakeholder government and parastatal 
agencies as well as legal and related 
professionals were held. Initial and 
subsequent drafts were submitted as a 
result of these meetings, especially 
through the meticulous recommendations 
of the national law reform committee. The 
above may be considered as the first phase 
of the law reform process.

The honing of the draft codes did not, 
however, stop with the process narrated 
above. The draft Codes were constantly 
reviewed and sent to concerned entities 
for a number of years following their 
submission to the minister of justice. A 
more rigorous review was initiated in the 
summer of 2007. The draft Codes were 
viewed from the perspective of experience 
of the Transitional Codes in the Courts and 
prosecution offices, as applies, and more 
importantly from the perspective of the 
customary legal practices of the various 
communities of the Eritrean society. In 
short, this second phase of the drafting 

process may be deemed as a phase where 
the draft codes were tuned to reflect the 
higher objective (policy) of ensuring 
consistent, predictable and uniform 
judgments in the Eritrean courts as well as 
to give more 'Eritreanization' to the Codes. 
Final versions of the draft Codes have now 
been submitted to the minister of justice 
and are now awaiting the next phase of 
enactment. 
      
III. FACTORS THAT CAUSED THE 
ABSENCE OF AN EVIDENCE CODE 
IN ERITREA 
The records of the drafting of the five 
Codes at the Ministry of Justice do not 
show that the drafting of a separate law of 
evidence was not discussed. A complex 
web of the nature of the history of the 
Codes in Ethiopia and Eritrea as well as an 
inflexible, albeit partially incorrect, 
understanding of the legal system in 
Eritrea and an almost half-a-century long 
tradition of courtroom practices all 
combined to the non-drafting of an 
Evidence Code. I will discuss these issues 
in the following sections. Let me first 
make a general comment on why a 
separate law of Evidence is essential to the 
Eritrean legal system. 
Courts are armed with myriad of laws to 
dwell on the process of delivering proper 
justice according to law. These laws come 
to the courts in two forms: substantive or 
procedural. Substantive laws define the 
rights and obligations for all persons, 
natural and legal, as well as the norms of 
behavior fitting various legal affairs, be it 

the manner of transacting contracts, 
abstention from criminal acts, maintaining 
familial members or importing bulky 
goods. It is these laws that disputants 
invoke to win the court's decision 
favorable to them. 
A public institution as it is, the court, 
however, needs laws for processing 
disputes from the moment the claimant 
files his petition through to the moment the 
final appellate court says the final word on 
the judgment. These are what are called 
procedural (adjective) laws. With these 
laws, the courts summon the defendants to 
reply to the petition, set the order for 
hearing and preside on the manner of 
execution of their judgments or sentences. 
Indisputably embraced in the realm of 
procedural laws are the laws that should 
dictate the way disputed facts should be 
introduced into and exchanged between 
the parties as well as the parties and 
proved or disproved before the court.  
These are laws of evidence with which the 
facts that each party raises in its favor have 
to be made acceptable to the court so that, 
by a proper application of the relevant 
laws to these facts, the court can deliver a 
satisfactory judgment. 
Not only will the introduction of the law of 
evidence be an invaluable tool for the 
court on deliberation of justice, it will also 
ensure that the various organs of the legal 
community and the public at large 
participate in the endeavor to see truth and 
justice reign. A counselor will not advise 
his client that they will take their chances 
with the facts they have gathered for trial 

The drafting process 
which generally 
started through 
instructions by the 
Minister of Justice, 
consultations and 
country visits by the 
expatriate experts in 
the summer of 1997 
progressed through 
to 2001.
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for the counselor will have known in 
advance whether the court will admit such 
facts into evidence. Same will the public 
prosecutor and the defense counsel who 
would equip themselves only with the 
relevant and admissible facts. Counselors 
and prosecutors will, as such, share the 
hitherto unreasonable burden on the 
judges to sift through admissible and 
inadmissible facts on their own with little 
help from existing legislation to that 
effect. 
A. Belief that the Eritrean legal system 
does not need a separate law of evidence 
Some Eritrean legal practitioners, by way 
of slight misunderstanding, state that 
some legal traditions do not have laws of 
evidence; that it is only in the common law 
tradition one can find laws of evidence. 
Such claim is but only partly true.. If I 
were to put it in one sentence, the seminal 
difference between the civil law and 
common law systems primarily lies on 
how proactive and freed the judges are in 
construing legal provisions and how 
binding these constructions become to 
succeeding similar disputes. This notion 
does not, however, directly answer 
whether the judges and the parties in either 
legal tradition need a set of rules that 
dictate how facts should be evidenced in 
trial, i.e., whether the legal system needs a 
law of evidence.

The answer to the question whether a 
given legal system needs a comprehensive 
law of evidence should be answered by 
reference to the role that the courts and the 
parties play in gathering and processing of 
facts to be proved in trial. In other words, it 
is the procedure of the trials and not the 
proactive nature of the judges that 
determines whether a given legal system 
needs laws of evidence. Hence, in the 
more conventional of terms, it is more 
whether  a  g iven legal  sys tem is 
adversarial or inquisitorial and not 
whether it is civil or common law that 
matters in answering the question on the 
need for a comprehensive evidence law. In 
the adversarial system, the litigants pilot 
the litigation by gathering evidence that 
supports their claims and/or weakens the 
claims of their opponents. The 'neutral' 
nature of the judge in the adversarial or 
s e m i - a d v e r s a r i a l  s y s t e m ,  t h u s , 
necessitated the establishment of 
evidentiary rules that should stand 
midway between the parties acting as 
referees to monitor the volleying of 
evidences between the parties. In the 

inquisitorial system, an investigating judge 
gathers evidence against the defense (or 
another officer does this for him) and 
'confronts' the defendant therewith to let the 
defendant defend himself – thus, an overt 
absence of comprehensive rules of 
evidence in the inquisitorial or semi-
inquisitorial procedural system.  
It is true that it is in the common law world 
that the adversarial procedural system has 
basically developed and the inquisitorial 
procedural system has developed in the 
civil law, but by no means this should 
justify the statement challenged in the 
previous paragraph that there are no 
comprehensive laws of evidence in the civil 
law system or that the rules of evidence are 
found scattered in the substantive laws.

The challenge above is emboldened if one 
thinks of a legal system whose judges are 
trained in the civil law tradition but preside 
in benches which have adopted an 
adversarial or near adversarial procedural 
system. Will such a legal system need 
comprehensive rules of evidence to 
correctly fit the adversarial procedural 
system or, as wrongly perceived by many of 
us, be left without such rules because 'there 
are no comprehensive rules of evidence in a 
civil law tradition'? The Eritrean legal 
system finds itself to be operating under 
such circumstances.  
It will not be within the scope of this 
document to discuss whether the Eritrean 
legal system is civil law or common law, 
adversarial or inquisitorial. It shall suffice, 
for the purpose of this document to 
however mention that the absence of the 
jury system in our formal court system and 
also the absence of the tradition of being 
bound by precedents on similar decisions 
keeps Eritrea in the civil law club. As to 
whether Eritrean courts are adversarial or 
inquisitorial, however, the procedures 
adopted in our courts have often raised a 
debate on whether we have an inquisitorial, 
an adversarial, a near-adversarial, a near-
inquisitorial or a mixed procedural system. 

The historical fact that the procedural 
Codes (the 1961 Criminal Procedure Code 
and the 1965 Civil Procedure Code of 
Ethiopia) originally brought much of their 
inspiration from the Indian procedural 
Codes, and hence from English court 
procedures, should initially convince us to 
group our court procedures with the 
adversarial system club. 
The Codification Commission of the 
Ethiopian Codes was clear in its preference 

to an adversarial-leaning courtroom 
system when the procedural Codes were 
drafted. The drafting of the Civil and 
Criminal Procedure Codes was initially 
given to the Swiss jurist Professor Jean 
Graven who also drafted the Penal Code. 
Although the Penal Code was undoubtedly 
modeled after the Swiss Penal Code, the 
Civil Procedure Code, later on completed 
by Ato Nr'ayo Isaias, the then assistant 
minister of justice, was “heavily indebted 
to the Indian code of civil procedure of 
1908” through which, therefore, the 
Ethiopian Civil Procedure Code has 
implanted a basically adversarial system. 

The drafting of the Ethiopian Criminal 
Procedure Code went through a number of 
stages wherein Professor Graven's initial 
draft was gradually discarded for a number 
of reasons. Professor Stanley Z. Fisher, in 
his outstanding book on the Ethiopian 
criminal procedure, continues narrating 
one of the reasons for such discard as 
follows:

The second factor which led to the partial 
abandonment of Professor Graven's draft 
was the decision, reached apparently in 
late 1958, to abandon the initial project of 
an evenly 'mixed' continental-common 
law procedure for an overall design more 
substantially adversary and thus less 
continental. A perusal of the [Codification] 
Commission debates reveals that even 
from the start there was some difference in 
views between those Commission 
members who were trained in common 

law procedure, and those who were 
trained in continental procedure. The 
difference was of course to be expected. It 
may well have contributed to the 
creativeness with which the drafters 
approached the task, as they saw it, of 
constructing a truly Ethiopian procedure, 
which would not simply copy either 
continental or common law rules. Be that 
as  i t  may,  in  October,  1958,  the 
Commission agreed to give Professor 
G r a v e n ' s  a v a n t - p r o j e t  t o  [ t h e 
distinguished English jurist and Advisor 
to the Ministry of Justice] Sir Charles 
Mathew for examination and proposed 
amendment… Sir Charles was asked to 
review Professor Graven's draft with a 
view to simplifying it, and making it less 
'inquisitorial' and more 'adversary' than it 
was. A likely reason for both the referral to 
an English lawyer and the instructions 
given was that the Ethiopian courts had 
British-influenced, adversary procedures 
since 1941 at least; substantial alterations 
might have caused confusion to Ethiopian 
judges and advocates… (emphasis 
added).
The Eritrean Transitional Civil and 
Criminal Procedure Codes of 1991 made 
neither substantial nor basic changes to 
the Ethiopian Civil  and Criminal 
Procedure Codes which, as noted above, 
are principally adversarial. The fact that in 
Eritrean courts it is the primarily 
responsibility of parties to gather 
evidence, present same to the court and 
confront each other on same in the court is 
further evidence that we have a substantial 
adversarial system implanted into our trial 
system. It is known that our judges enjoy 
the liberty of calling bench witnesses and 
ask the same in court, but this is neither a 
procedure listed in the mainstream trial 
procedure where the parties play the 
leading role nor one strong enough to 
sway our procedural system into the 
inquisitorial system where the court 
confronts the defense with all the evidence 
against the latter. Hence, at least on the 
jurisprudential level, there is ample 
ground to expect the establishment of a 
comprehensive evidence law for a legal 
system where civil law judges function in 
a primarily adversarial trial system. 

Similarly, during the 1998–2001 Code 
draf t ing process ,  the law reform 
committee underscored that, and this is a 
continuation of the tradition inherited 
from Ethiopia, the Eritrean procedural 
codes are to be adversarial. When the 

drafters of the Criminal Procedure Code 
asked the Eritrean Working Committee for 
Criminal Procedure Code:
what kind of criminal procedure they 
wanted? Did they want to keep the 
common law system that they were using, 
or did they want to switch to an 
inquisitorial, civil law model? Did they 
want jury trials? The directions again were 
relatively clear. They were comfortable 
with an adversarial system of justice, and 
they wanted to continue with that model. 
They wanted a better one than the one they 
had, but they had no desire to move to a 
continental, inquisitorial system. They did 
not want jury trials (emphasis added).
If we agree that an adversarial courtroom 
procedure necessitates the presence of a 
clear and separate set of evidentiary rules, 
the above should convince us to conclude 
that the Eritrea legal system needs a 
complete law of evidence. 

B. The history of the Codes 
As noted above, the present day Eritrean 
Codes originated from the respective 
Ethiopian Codes. Since we have adopted 
t h e s e  C o d e s ,  w i t h  s o m e  b a s i c 
amendments, to be our basic laws, the 
history of the development of the 
Ethiopian Codes should matter for any 
analysis or conclusion as to the need to 
draft an Evidence Code for Eritrea. The 
subject matter of this report definitely calls 
for an understanding of this history for it 
asks a basic question: was there a plan to 
draft an Evidence Code as part of the 
Ethiopian Codes? 

It is not far from the legal community's 

circle of knowledge, at least that of Eritrea 
and Ethiopia, that there existed Draft 
Evidence Rules prepared together with the 
other Codes. During the initial stages of 
the drafting of the Ethiopian Codes, 
Professor Graven had prepared, as part of 
his draft Criminal Procedure Code, a set of 
rules that contained “general provisions 
dealing with judicial organization, 
jurisdiction, evidence, etc (emphasis 
added) .”  Somet ime in  1957,  the 
Codification Commission reviewed 
Professor Graven's draft and decided to 
remove these general provisions and 
advised that they:
… should be shifted to s separate code, the 
'code judiciare,'which would govern 
these matters for both civil and criminal 
matters. During 1957 and 1958, Professor 
Graven drafted two versions of a code 
judiciare… The Commission sat to 
discuss this code between August 2, 1957 
and August 12, 1958, but eventually 
decided to drop it entirely. Seeing as the 
Civil Procedure Code appeared in 1965 
[and the Criminal Procedure appearing 
earlier in 1961], and an evidence code is 
reportedly now in the drafting stages, it 
seems doubtful that the code judiciare will 
ever be reviewed (emphasis added).
The code judiciare was intended to 
contain issues of judicial organization, 
jurisdiction and evidence for civil and 

The decision not to 
enact an Evidence
Code therefore 
created a black hole
 in the universe of 
the Ethiopian, and 
now the succeeding
 Eritrean, courtroom
 procedures and the
 legal systems at 
large. 

Although they are 
packages of various 
disciplines of law (family, 
marriage, successions, 
contracts, land, crime, 
compensation, 
ecclesiastical affairs, court 
procedures and evidence 
etc),it can safely be 
concluded from a closer 
view of their contents that 
Eritrean customary laws 
display a litigious 
environment wherein trial 
procedures are highly 
regulated and the 
disputants dominate 
litigation.
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criminal matters. 

Regarding jurisdiction, the Civil and 
Criminal Procedure Codes which were 
enacted in 1965 and 1961 respectively 
contain specific provisions on jurisdiction 
of courts.  As to judicial organization, the 
Ethiopian Government had already had 
enacted Proclamation No. 2 of 1942, The 
Administration of Justice Proclamation 
(declared on 31 January 1942) which 
established the different levels of courts  
as the Supreme Imperial court, the High 
Court, the Provincial Courts and the 
Regional and Communal Courts (Article 
2). Articles 3–17 provided for details on 
the composition as well as the trial and 
appellate jurisdiction of the different 
levels of courts in civil and criminal 
matters.  Article 21 established a 
Consultative Committee to draft laws 
upon the directions of the Emperor or to 
review the draft of any proposed law.  As 
to the law that would have served both 
civil and criminal trials, the Evidence 
Code (or the Draft Evidence Rules of 
Ethiopia, to use the proper title) was 
drafted but not enacted. The decision to 
drop the code judiciare could have been 
perfected with the enactment of a separate 
Evidence Code.  

I have thus far not been able to find a 
reference for the reason why the draft 
Evidence Code was not enacted, but we 
are aware that the drafting of the Civil and 
Criminal Procedure Codes expected the 
enactment of an Evidence Code.

The decision not to enact an Evidence 
Code therefore created a black hole in the 
universe of the Ethiopian, and now the 
succeed ing  Er i t r ean ,  cou r t room 
procedures and the legal systems at large. 
When the Draft Evidence Rules failed to 
join the other Codes in official enactment, 
scores of evidentiary questions, a very 
short list of which has been presented in 
section 3.3.2 below, were and continue to 
be left unanswered. No comprehensive 
statutory answer had hitherto been given – 
and cannot be expected to be given – to 
those issues. Fundamental trial issues as 
these questions are, however, judges have 
to, by any means, make rulings on these 
matters every time the parties or their 
counsels raise them. No uniform rulings 
have been given to these issues for the last 
half-a-century of courtroom litigation in 
Eritrea and Ethiopia and the current 
practice in our benches is witness to this 

statement. 
The most crucial of these issues is the 
justification that a court must give for its 
decision on an objection to the introduction 
of evidence or the asking of a question to a 
witness by either party during trial. Article 
146 of the Transitional Criminal Procedure 
Code of Eritrea (TCrPCE), for instance, 
provides that “Where the prosecutor or the 
accused objects to the admission of any 
evidence or the putting of a question to a 
witness, the court shall decide forthwith on 
the admissibility of such evidence.” 
Moreover, Article 98(1)(i) of the TCrPCE 
obliges the court to keep such a discourse as 
part of the trial records:

1. The record of a trial shall be signed by 
the court and shall contain:

i. A note of any objection made by the 
prosecutor or the accused and the ruling 
given thereon. Such note shall be made at 
the time the objection was raised and where 
made during the giving of evidence by a 
witness the record of the evidence shall be 
interrupted and the note inserted in the 
record at the point where such evidence was 
interrupted (emphasis added). 
More specifically, Article 149(1) of the 
TCrPCE states that “The judgment shall 
contain a summary of the evidence, 
shallgive reasons for accepting or rejecting 
evidence and shall contain the provisions of 
the law on which it is based (emphasis 
added).” 
The question now is what will be the basis 
for a decision by the court regarding 
objections? For instance, if in a murder trial 
the accused objects to the introduction of 
his wife as the prosecutor's star witness or 
the introduction of the copy of a letter, 
despite the availability of the original, that 
the accused had sent to the victim how, in 
the absence of any legislation on marital 
p r i v i l e g e  o r  p r i m a r y / s e c o n d a r y 
documentary evidence, can the trial court 
justify a decision to allow or disallow the 
calling of the accused's wife to testify 
against the accused? Along the same line of 
questioning, Article 184 of the TCrPCE 
states that:
No interlocutory appeal shall lie from a 
decision of the court….
c. Regarding the admissibility or non-
admissibility of evidence under Art. 146, 
but any such decision may form the subject 
of a ground of appeal where an appeal is 
lodged against conviction, discharge or 
acquittal.

Thus, the issue is: if the trial court's 
decision regarding on Article 146 is made 
the ground of an appeal, how, in the 
absence of any legislation on marital 
p r i v i l e g e  o r  p r i m a r y / s e c o n d a r y 
documentary evidence, can the appellate 
court come up with a convincing judgment 
based on law? Corresponding provisions 
are also found in Articles 134(2), 138, 141, 
142, 270, 320(3), 345(1)(a) and 351(c)(ii) 
of the Transitional Civil Procedure Code 
of Eritrea (TCPCE).
The presentation of evidence constitutes 
half the trial, with the other half 
constituting the arguments of the parties. 
We find ourselves in a situation where 
almost half of each trial proper in the 
existing trial system in Eritrea remains 
u n r e g u l a t e d .  T h e  e f f e c t s  o f  t h e 
inconsistency of rulings on matters of 
evidence – and hence their impacts on the 
judgments – is easy to detect now. Why 
s h o u l d ,  w i t h  t h e  a b s e n c e  o f  a 
comprehensive law of evidence, do the 
legal practitioners in Eritrea, contrary to 
their endeavor to establish a uniform 
justice system, have to let half of the 
composition of the judgment (the 
'evidence' part as compared to the 'law' 
part) be based on the judge's discretion, 
r e l i a n c e  o n  p r i n c i p l e s  n o t  e v e n 
documented in our laws, or in extreme 
cases on his personal views? 

Even if the history of the drafting of the 
Codes and the nature of the legal system in 
Eritrea necessitate the enactment of a 
comprehensive law of evidence to 
enhance the quality of the Eritrean trial 

system, we still need to ask if there are 
enough evidentiary rules in the midst of 
the existing legislation in Eritrea, i.e., 
whether we can find the 'law of evidence' 
scattered throughout the Codes, as most a 
legal practitioner in Eritrea so claims
. 
C. The myth that laws of evidence are 
Contained and scattered in the other 
codes 
Within the wider circle of practitioners in 
Eritrea it is repeatedly, and partially 
rightlystated that there are evidentiary 
rules scattered throughout the Codes. This 
belief is probably the most significant 
theoretical stronghold that has reigned in 
the  legal  community  agains t  the 
introduction of a separate law of evidence 
for Eritrea, and possibly for Ethiopia too. 
And it all arises from the slightly 
misguided understanding that there are 
hundreds of provisions in the various 
Codes that are, at least, related to evidence 
or, at most, govern evidentiary matters. 
However, is it actually true that the 
evidence-related provisions scattered 
throughout the Codes are fully 'laws of 
evidence' in the proper meaning of the 
term? This question can only be answered 
if we first present the substance of these 
scattered provisions vis-à-vis the 
substance that any comprehensive law of 
evidence should possess. 
 
1. Identifying the 'evidentiary' provisions 
in the various codes

During his drafting of the Evidence Code 
of Eritrea, I tried to list all the provisions in 
the Codes, except the Transitional 
Maritime Code, which are relevant to 
evidence. Going through all the articles of 
the Codes first required a careful selection 
of key phrases, words or ideas that would 
serve as indicators of the evidentiary 
content of the articles. The availability of 
electronic copies of the various Codes has 
admittedly made the search more assured 
added to the arduous job of literally going 
through all provisions of the Codes 
serially. The task required a further 
reading of the evidence laws (Acts) of 
some countries to assist in listing these 
phrases, words or ideas. The following 
key words or phrases were identified:
-   On evidence in general: 
evidence, evidenced, evidencing/proof, 
notwithstanding (without prejudice) to 
any proof to the contrary/prove, proved, 
p r o v e s ,  p r o v i n g /  s h o w,  s h o w s , 
s h o w e d / p r o d u c e ,  p r o d u c e d , 

producing/exhibit 
-   On presumption: 
deem, deemed/presume, presumed, 
presumption/rebut, rebutted, rebuttal
-   On documentary evidence: 
writing, written/document, documented, 
documenting/authenticate, authenticated, 
a u t h e n t i c i t y / c e r t i f y ,  c e r t i fi e d , 
certificate/original, originals/copy, copies, 
copied, photocopy(ies)/record, recording, 
records, recordal (by seeing the context)
-   On Witnesses
w i t n e s s ,  w i t n e s s e s , 
witnessed/statement(s) (by seeing the 
context) /testimony (ies), testify, testified, 
t e s t imon ia l / swea r,  sworn / expe r t 
[witness], expert [testimony]/admission, 
admitted, admissible, admissibility (by 
s e e i n g  t h e  c o n t e x t ) / o a t h  ( s e e 
c o n t e x t ) / c o n f e s s ,  c o n f e s s e d , 
confession/oral, orally
A simultaneous search was conducted for 
Code provisions that referred generally to 
evidentially issues or procedures. For 
instance, a provision that required parties 
to submit some kind of evidence to the 
court or one that bound the court to govern 
the handling of witness examination in a 
certain fashion would be selected as a 
relevant provision. The provisions of the 
Transitional Civil Code of Eritrea (parts 
on persons, family law and successions, 
property, contracts and extra-contractual 
l iabil i ty) as well  as those of the 
Transitional Commercial, Civil and 
Criminal Procedure Codes were studied. 
No distinction was made whether the 
provisions referred to evidentiary matters 
in or out of trial. 

Using these  s teps ,  a  voluminous 
compilation of Code provisions was 
prepared. Nearly 970 such articles 
contained in 150 pages were thus ready to 
examine whether they provide the Eritrean 
legal system with an adequate 'law of 
evidence'. The summary of the substance 
of these hundreds of articles will be 
presented in the next section. To give an 
easy perspective to the reader, however, let 
me first list some of the questions that are 
expected to be answered by the law of 
evidence in the trials in Eritrea. That will 
help the reader assess if the contents of the 
evidence-related provisions scattered 
throughout the Codes are sufficient 
enough to support the conclusion that we 
do have a workable law of evidence – 
hence no need to enact a separate Evidence 
Code.
 

2.  What a law of evidence must answer
How important is the law of evidence 
and what questions does it answer? The 
answer to these two questions has been 
translated into volumes of treatises and 
thousands of academic articles and the 
ultimate response came in the form of 
comprehensive laws of evidence enacted 
throughout the world. 

Be it a legal system relying heavily on 
test imonies  of  witnesses  or  the 
presentation of documentary evidence, 
there is an ineluctable need to regulate 
the substance and procedure of 
presenting these evidences into the 
court. The following is but a sample list 
of questions that are asked to justify the 
necessity for regulating the processes by 
which disputed facts are proved in courts 
of law, i.e., the necessity to have a 
separate Evidence Code. We have to use 
these and similar questions as a yardstick 
for measuring the existence and 
substance of the 'law of evidence' 
character of any provision in our Codes. 
The questions have been listed by the 
connection between/among themselves.

1.  What is evidence? 
2. Should the rules of evidence applying 
in courts be equally applicable to all 
other tribunals constituted to give 
decisions of legal nature and other 
organs of judicial/quasi-judicial nature? 
3.  How wide a discretion should a court 
enjoy in admitting or excluding 
evidence? 
4. Should all, or only those relevant, 
facts be admitted into the court? If only 
relevant facts have to be introduced, 
what is the standard for determining 
relevancy of facts to the issue before the 
court? 
5. How can a party object to the court's 
decision to admit evidence or protest the 
court's decision to exclude evidence? 
6. What qualifies as a document for 
purposes of documentary evidence (Is an 
inscription on a graveyard, a tattoo, an 
insignia etc a document?)
7. Should all documents presented to the 
court be originals? What should be the 
rule for the introduction of copies of 
originals and what constitutes a copy of 
an original? (Is a handwritten copy of a 
written document a copy?)
8. Can oral evidence be introduced to 
contradict or vary the contents of a 
document?
9. How can one prove state documents, 

The answer to the 
question whether a 
given legal system 
needs a 
comprehensive law of 
evidence should be 
answered by reference 
to the role that the 
courts and the parties 
play in gathering and 
processing of facts to 
be proved in trial.
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official seals and signature of state 
o f fi c i a l s ,  l e g i s l a t i o n s ,  j u d i c i a l 
proceedings, business records, bank 
notes, telegrams etc?
10. How should foreign documents be 
introduced as evidence? 
11. How should other physical evidences 
such as the attacker's revolver or knife, the 
perforated coat of the victim in a homicide 
case, an extortion letter, and the samples 
of trademark infringing package covers 
be identified and preserved in the court?
12. How should exhibits collected in 
criminal acts be identified, processed in 
criminal proceedings and finally disposed 
of? 
13. How can a party prove electronic 
documents and documents produced by 
computers?
14. What are the requirements to qualify 
as a competent witness (i.e., do we need 
rules related to the witness' age, sanity, 
relationship with parties, ability to 
normally communicate with ordinary 
persons etc?)
15. What is the minimum number of 
witnesses needed to at least be considered 
as having proven one's side of the case?
16.  Can a witness base his testimony on 
facts that he himself did not witness or 
facts he personally did not perceive? If 
not, should there be exceptions to this? 
17. What to do if a witness brought to 
testify for a party turns hostile to that 
party?
18. How can a party assist a forgetful 
witness?
19. What are the requirements to qualify 
as an expert witness? Can an expert base 
his conclusions on facts he did not 
personally witness?
20. Can witnesses, ordinary or expert, be 
allowed to make opinions?
21. Can witnesses testify on the character 
of the opposing party, another witness or 
the victim?  
22.  Can, and how may, a party discredit 
the reliability of an opposing witness and 
thus attack the witness' credibility? 
Should a witness previously punished for 
perjury or any other crime involving 
dishonesty or fraud be allowed to stand as 
a credible witness?
2 3 .   S h o u l d  t h e r e  b e  s o m e 
communications, known conventionally 
as privileged communications, which may 
not be disclosed in a court of law? Which 
party benefits from such protection? Can 
the benefitting party waive its protection? 
Should there be other rules to pierce the 
plumage of privilege?

24. How should the court proceed if the 
substantive law governing the dispute at 
hand makes a presumption in favor of one 
party?
25. What should be the rules if either party 
wants to demonstrate an out-of-court event 
inside the courtroom? 
26. What should be the rules for the court's 
visit to the situs of an evidentiary item? 
27.What should be the standard for 
admitting evidence based on DNA? 
28. What are, if there should be, some of the 
facts that do not need to be proved for 
introduction as evidence, i.e., facts for 
which the court takes a judicial notice? 
29. Which party has the burden to prove 
what? 
The question for a prudent legal mind 
should, therefore, be not whether – for the 
purpose of establishing a uniform, 
harmonic and fair justice – we need rules 
that answer the few questions listed above 
but how and where we keep them in 
legislation proper. It should not be difficult 
to see how hard it will be to maintain a legal 
order that provides cloudy or, in worse 
situations, no answers to these questions. 
The Eritrean court life frequently finds 
itself facing this challenge. 

3 .  Whether  the  ev idence-re la ted 
provisions scattered in the codes 
sufficiently answer the questions listed 
above 

It is difficult to categorize the nearly 970 
provisions mentioned above into classes of 
evidentiary matters that they respectively 
address. For certain, all the provisions are 
relevant  to  evidence but  may not 
necessarily be referred to as constituting 
law of evidence. Only a reading of the 
compilation would give the reader a full 
insight to the depth of these provisions in 
answering the evidence-related questions 
listed above. A summary of my findings is 
nevertheless presented below. 

I. Most of these Code provisions, mainly 
those in the substantive Codes, have been 
designed to regulate the evidentiary 
content of the specific legal issue that 
they govern. 
For instance, a provision would state that 
the specific transaction it governs be 
prepared only in writing along with the 
contents that such writing should contain or 
provide that the specific transaction may be 
proved only by submitting a specific type of 
evidence and that a contradictory evidence 
may or may not be presented to discredit 

such evidence. In a similar fashion, these 
provisions may also state that a given 
transaction may be evidenced only in 
writing, by mode of witnesses or any other 
fashion. 
In brief, the evidence-related provisions in 
the substantive Codes regulate what 
should happen 'outside' the trial system as 
to the evidentiary nature of the transaction. 
This issue is not the substance – or concern 
– of the law of evidence because the law of 
evidence is principally concerned with 
what should happen to such evidences 
once they are presented to the court 
'during' trial. For instance, the law of 
evidence does not or should not answer 
whether a sales transaction should be 
made in writing or be proved by 
documents – this is the province of the 
substantive law of contracts – but the law 
of evidence answers whether the original 
should necessarily be brought to the court 
and if so how and when copies of the 
original lay be allowed for evidence on 
trial. 
Similarly, it is not in the province of the 
l a w  o f  e v i d e n c e  w h e t h e r  s o m e 
transactions may be concluded orally, but 
it is the province of the law of evidence to 
regulate whether oral evidence may be 
introduced to contradict documented 
introduced to prove the existence of 
transactions that should not necessarily be 
put into writing. 

ii. The majority of the provisions in both 
the substantive or procedural Codes 
regulate the issue of presumption: 
- some of these provisions establish what 
is termed permissive inference (i.e., that 
some facts may be assumed to exist upon 
proof that some other facts exist);
- other provisions provide for rebuttable 
presumptions (i.e. presumptions that the 
court cannot reverse unless a contrary 
evidence is presumed); and 
-  the rest  provide for conclusive 
(irrevocable) presumptions (those against 
which no contrary (rebuttal) evidence may 
be submitted or are unclear). 

iii. The provisions in the procedural 
Codes  are obviously closer to the realm 
of evidence law than those in the 
substantive Codes 
However, reviewed if these can fit into the 
size of the questions that needed to be 
answered by law of evidence, a conclusion 
will be made that the provisions in the 
p r o c e d u r a l  C o d e s  n e e d  t o  b e 
supplemented with a huge set  of 

evidentiary provisions to answer the same 
questions. 
The Draft Civil and Criminal Procedure 
Codes of Eritrea, in what may be deemed 
as the first significant step in providing for 
provisions specifically devoted to 
handling issues of evidence in trial, 
contain separate sections in this regard. 
The Draft Civil Procedure Code has an 
entire Title devoted to evidence (Articles 
294–368 of the draft) and the Draft 
Criminal Procedure Code has a Chapter 
devoted to evidence (Articles 243–62 of 
the draft). However, these provisions still 
leave a lot  of  evidentiary issues 
unanswered. 
In drafting the Evidence Code, I proposed 
two alternatives regarding these articles in 
the Draft Procedural Codes. In case a 
decision is made, because of the 
enactment of the Evidence Code, to leave 
out these provisions from the two 
Procedural Codes, the Evidence Code can 
still cover the issues already covered in 
these two Codes – hence the existing 
substance of these two Codes will not be 
disturbed. If a decision is made not to 
leave out these provisions, most of those 
provisions will remain redundant. As part 
of the drafting process of the Evidence 
Code, I have submitted a list of the 
provisions in the Procedural Codes that 
will have to be removed with the 
enactment of the Evidence Code. 

iv. Documentary evidence comprises 
the substantial majority of the contents 
of the Code provisions. 
By the nature of the proof submitted to the 
court, evidence may be generally divided 
into two as oral evidence and real 
(physical) evidence and the latter may be 
further divided into documentary 
evidence and demonstrative evidence. It 
has long been held that the civil law 
tradition, like the current Eritrean legal 
system, relies more on documentary 
evidence. However, when one looks into 
the substance of the evidence-related 
provisions in the Codes, a majority of the 
Code provisions related to documents do 
not necessarily answer the questions that a 
'law of documentary evidence' should 
answer.
In relation to this issue, one may question 
the survival of the provisions in the 
various Codes (the transitional and the 
draft Codes alike), albeit few, which are 
eligible to be considered as provisions 
related to the law of evidence. The Draft 
Evidence Code was designed to function 

as a comprehensive law that gives fullness 
to the evidence-related provisions already 
contained in the other Codes. To that end, 
great care was taken not to disturb the 
wholeness of the other Codes. If it is 
decided to remove the evidence-related 
provisions in the Draft Codes, the 
Evidence Code will still serve as the 
comprehensive source to settle all 
evidence-related issues before courts
.  
D. Fear of limitation of discretion of 
judges and complexity of the law of 
evidence 
Some legal practitioners in Eritrea have 
the concern that the introduction of an 
Evidence Code will greatly curtail and, in 
fact, intrude on the discretion of judges to 
decide on admissibility of facts presented 
to them and give the necessary eight to 
admitted evidence. An extreme version of 
the concern holds that a detailed evidence 
law may be a revolt against the trust that 
we have, or must have, on the courts in 
deciding in matters of evidence. 
The first response to such a concern is that 
there probably is confusion in the 
definition and understanding of judicial 
discretion. Discretion is not to be 
understood to mean giving judges the 
liberty of making appeal to their common 
sense and their individual understanding 
of the facts presented to them. And in a 
legal system where the Codes do not 
a n s w e r  n u m e r o u s  f u n d a m e n t a l 
evidentiary questions, providing a set of 
clear and specific answers those questions 
in the form of an Evidence Code cannot be 
an invasion of judicial discretion, but 
rather a solution to avoid an unnecessary 
waste of time for search of an answer 
which is not to be found in the existing 
legislations. 

A second response, albeit one that may 
sound like it questions the understanding 
on law of evidence of the critics, is that 
evidence law does not limit the discretion 
of judges. A law of evidence, as tested in 
legal systems where judges have enjoyed 
wide discretion and liberty inside their 
benches, gives, as will the Evidence Code 
drafted for Eritrea, a lot of room for 
immediate or suspended discretionary 
rulings in the process of building up 
evidence for the final judgment. For 
instance, it will be for the courts to decide 
on the relevancy of facts, on the number of 
witnesses and the propriety of questions to 
be asked the witnesses etc. and the 
ultimate power of the court regarding 

evidence – weighing the admitted 
evidences and delivering the judgment 
based on such an assessment.
A related concern often mentioned with 
the need to enact an Evidence Code, 
although a concern with lesser proponents 
than the concern addressed in the previous 
paragraphs is that laws of evidence tend to 
be complex. This concern can be 
confronted by none other than the test of 
presenting the Code itself to the legal 
community and see how its provisions can 
be understood and applied in real life. 
Only a proper organization and effort to 
establish a logical flow among the various 
components of the Evidence Code, which 
I believe I tried to do, will give the 
practitioners an easily understood Code. A 
reminder also that the experience of the 
courts, prosecutors, advocates and other 
prac t i t ioners  in  Er i t rea  to  adapt 
themselves to the provisions of any 
legislation is not to be underestimated.

IV. A PROMISING HELP FROM 
ERITREAN CUSTOMARY LAWS 
AND PRACTICES: A FITTING 
CONTEXT  
Laws, unless they are regional or 
international in character, must be 
country-specific to be fully integrated into 
the life of the country in which they are 
intended to function. To achieve this, it 
behooves on the law makers to ensure that 
the socio-economic, cultural and political 
environments  of  the  country  are 
considered during the law making 
process. Reference to customary legal 
practices in this regard becomes necessary 
to ensure that the legal systems introduced 
through national legislations take a firm 
root as they start to be practiced in the 
wider public. Let us now refer to the age-
old customary legal practices in Eritrea 
and how these practices support the 
introduction of a comprehensive law of 
evidence for the trials in Eritrea. 

Although they are packages of various 
disciplines of law (family, marriage, 
successions, contracts, land, crime, 
compensation, ecclesiastical affairs, court 
procedures and evidence etc),it can safely 
be concluded from a closer view of their 
contents that Eritrean customary laws 
display a litigious environment wherein 
trial procedures are highly regulated and 
the disputants dominate litigation. The 
customary judge is presented as a man 
sitting between the disputants standing in 
front of him; he is primarily entrusted with 
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keeping order and giving instant or 
appointed decisions the limitations of 
which are very specific.

Regarding evidentiary matters, as would 
be expected from a non-literate society, 
the customary laws depict extensive 
testimonial rules regarding some of the 
matters we now find in witness rules of 
modern laws of evidence. There are rules 
on competency of  witnesses, number of 
witnesses, perjury, hearsay and its 
exceptions,  oath and confession, 
deposition of witnesses, 'courtroom' 
inspection etc.
In a nutshell, we have inherited, on our 
customary side, an adversarial system of 
law which provided the customary judge 
with detailed rules on some aspects of 
evidentiary matters.  Though not formally 
part of the judicial process being 
practiced in our courtrooms, the purpose 
of referring to Eritrean customary laws 
vis-à-vis their evidence rules in the 
process of drafting the Evidence Code 
was to support the theory that regulating 
e v i d e n t i a r y  m a t t e r s  t h r o u g h 
comprehensive set of rules is not strange a 
system to the Eritrean traditional 
jurisprudence. The wider Eritrean 
population is not strange to regulating 
evidences,  especially testimonial 
evidence, before the trier. 

V.  SUMMARY OF THE PROCESS 
FOR DRAFTING THE EVIDENCE 
CODE OF ERITREA 
The drafting process of the Evidence 
Code started in December 2008 and 
proceeded for eleven months until 
January 2010. As a lecturer of evidence 
law and part of the team working in the 
review of the already drafted Codes 
(particularly the Draft Penal Code and 
Criminal Procedure Code), I had always 
been convinced that Eritrea needed an 
Evidence Code. The minister of justice, 
who has the authority to codify laws in 
Eritrea, being convinced of the need to 
draft an Evidence Code, instructed me to 
draft the Code in November 2008. After 
gathering the necessary documentation 
for the drafting process (including laws of 
other countries, dozens of journal articles, 
questionnaires for legal practitioners 
etc.), I informed the Minister that I was 
ready to proceed. The Minister insisted 
that I also prepared detailed commentary 
for each article that I would put in the 
draft. A commentary of nearly 270 pages 
appeared at the end of the drafting 
process.     

The first challenge I had to address was the 
basic question of whether our existing legal 
and judicial systems needed such a Code. 
Responding to this concern required a 
thorough and systematic compilation and 
analysis of such rules from the Transitional 
Codes and examining if they were enough 
to answer the various questions answered 
by the law of evidence. 

The next step was devoted to preparing a 
document analyzing if the legal and judicial 
systems extant in Eritrea would be assisted 
by the issuance of a separate law of 
evidence to achieving the end of delivering 
fair, just, predictable and consistent 
judgments.  

When the studies for the above mentioned 
two issues led towards a conclusion 
f avor ing  the  need  fo r  d ra f t ing  a 
comprehensive Evidence Code for Eritrea, 
as discussed in the previous sections in this 
article, a study was next made on the 
content and structure suitable for the draft 
Code. 
I believed that the contents of the Draft 
Evidence Code of Eritrea had to be 
primarily based on and add to the rules of 
evidence, albeit scanty, extant in the 
Transitional and Draft Codes of Eritrea. I 
first studied and later on made a significant 
reference to the evidence laws or rules of 
twelve countries: Australia, Belize, 
Bhutan, Brunei, Canada, China, Nigeria, 
Guyana, India, Singapore, Srilanka and the 
United States (the Federal Rules of 
Evidence). The Draft Evidence Rules of 
E th iop ia ,  w ide ly  known to  l ega l 
practitioners in Eritrea, were also referred 
to. 
The drafting process started in Spring 2009. 
When, at times, I needed a quiet time to find 
breakthroughs in some concepts, I travelled 
to Massawa and worked throughout the 
nights because I stayed there. When I 
travelled to Mumbai in March 2009 and to 
Nairobi in October 2009 to attend Tobacco 
Con t ro l  Confe rences ,  I  u sed  t he 
opportunities to talk to lawyers who came 
from various African and Asian countries 
on the practice of evidence in their 
respective countries' courtrooms.  
 
As the Evidence Code will, on its entry into 
force, be used mainly in tandem with the 
Civil and Criminal Procedure Codes of 
Eritrea, the Draft Evidence Code of Eritrea, 
basically a procedural law as it is,  has been 
drafted to avoid discrepancies with the 
respective draft Codes for civil and 

criminal procedure. As noted above, the 
Draft Civil and Criminal Procedure Codes 
of Eritrea contain separate sections 
specifically devoted to evidence, but these 
rules are not enough to address all the 
issues addressed by law of evidence. The 
choice of issuing a separate Code of 
Evidence necessitated the review and 
analysis of the rules of evidence contained 
in these two Draft Codes as well as those 
contained in the Draft Civil Code which 
has copied most of the evidence-related 
provisions in the Transitional Civil Code. 
Hence, it is expected, with the coming of 
the Evidence Code of Eritrea, that the rules 
of evidence contained in the Draft Civil 
and Criminal Procedure Codes of Eritrea 
will be carefully removed without 
disturbing the flow of the general content 
of the two Codes of Procedure. 

As to structure, the Draft Evidence Code 
of Eritrea has closely followed the general 
style adopted by the Transitional and Draft 
Codes of Eritrea. As can be seen in Annex 
I, it has a total of 155 Articles which are 
contained in three Books within which are 
also contained six Titles. Each Title is then 
divided into Chapters, Sections and 
Paragraphs. A separate Draft Rules for the 
Administration of DNA Evidence in 
Eritrea, mainly inspired by the DNA 
evidence rules of the Philippine Supreme 
Court, which contains 13 articles has also 
been separately prepared and presented 
along with the Draft Evidence Code. 

Finally, two versions of the Draft Code, 
one containing plainly the text of the Code 
(62 pages) and the other containing the 
drafter's comments for each Article of the 
Code (264 pages), were prepared. A 
document titled Basis for the Need to Draft 
an Evidence Code for Eritrea has also been 
submitted together with the second 
package to the Minister of Justice on 15 
January 2010. I use this opportunity to 
appreciate the laudable initiative and 
continuous support of the Minister of 
Justice and the memorable encouragement 
and comments I received from my 
colleagues in the judiciary, especially 
judge Habteab Yemane of the Court of 
Final Appeal with whom I have worked in 
reviewing the Draft Penal and Criminal 
Procedure Codes, and my friends at the 
prosecution office.  

Law Digest Spring 2019www.nglawdigest.comLaw Digest Spring 2019

Annex I

Skeleton of the Draft Evidence Code of Eritrea

PREAMBLE

BOOK 1. PRELIMINARY AND ADMISSIBILITY OF EVIDENCE

TITLE 1. PRELIMINARY

CHAPTER 1. Scope and Application�� � � � �
Art. 1. – Short Title and Repeal. �� � � � �
Art. 2. – Purpose.� � � � � � � �
Art. 3. – Scope of Evidence Code.� � � � � �
Art. 4. – General Power of the Court. � � � � � �
Art. 5. – Arbitration.� � � � � � � �
Art. 6. – Transition. � � � � � � � �
Art. 7. – Definitions� � � � � � � �

CHAPTER 2. Objections to Evidence� � � � � �
Art. 8.  – General Rules�� � � � � � �
Art. 9.  – RulingonObjection.� � � � � �
Art. 10. – Review of Decision on Objection. � � � � �

TITLE 2. ADMISSIBILITY OF EVIDENCE

CHAPTER 1. General Rules� .� � � � � � �
Art. 11. – Principle.� � � � � � � �
Art. 12. – Rejection of Admissible Evidence.� � � � �
Art. 13. – Admissibility of Evidence Depending on Evidence of Other Facts.�

CHAPTER 2. Relevancy� � � � � � � � �
Section 1. General Provisions � � � � � � �

Art. 14. – Ground for Admissibility of Relevant Evidence.� � �
Art. 15. – Power of the Court.� � � � � �

Section 2. Generally Relevant Facts� � � � � � �
Art. 16. – Fact Forming Part of the Same Transaction.� � � �
Art. 17. – Fact Being the Occasion, Cause or Effect.� � � �
Art. 18. – Fact Showing Motive or Preparation.� � � �
Art. 19. – Previous or Subsequent Conduct.� � � � �
Art. 20. – Fact Necessary to Explain or Introduce Fact in Issue, Relevant Fact or the Parties.�
Art. 21. – Facts Relevant in Common Design for Conspiracy.� � �
Art. 22. – Facts Relevant in Issues of Rights or Customs.�� �
Art. 23. – Facts Showing Existence State of Mind or Body or Bodily Feelings.�
Art. 24. – Course of Business as Relevant Fact.� � � � �

Section 3. Admissions and Confessions� � � � � �
Paragraph 1. On Admissions and Confessions in General�� � �

Art. 25. – Definition.� � � � � � �
Art. 26. – Admissibility of Admissions and Confessions.� � � �
Art. 27. – Conclusiveness of Admissions and Confessions.� � � �

Paragraph 2. Admissions� � � � � � �
Art. 28. – Admission by a Party to a Proceeding or Others Linked to Him.�
Art. 29. – Admission by a Persons Expressly Referred to by a Party to a Proceeding.� �
Art. 30. – Proof of Admission.� � � � � �
Art. 31. – Admission Made on Condition of its Inadmissibility.� � �
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Paragraph 3. Confessions� � � � � � �
Art. 32. – Confession How Made.� � � � � �
Art. 33. – Reinstatement of Admissible Confession.� � � �
Art. 34. – Confession Affecting Persons Jointly Accused.� � � �
Art. 35. – Verification of Confession.�� � � � �

Section 4. Judgment of Courts� � � � � � �
Art. 36. – Judgments in Rem in General.� � � � �
Art. 37. – Relevancy of Judgments Involving the Public.� � � �
Art. 38. – Relevancy of Other Judgments.� � � � �
Art. 39. – Relevancy of Conviction. � � � � � �
Art. 40. – Relevancy of Acquittal. � � � � � �
Art. 41. – Proof of Conviction or Acquittal. � � � � �

Section 5. Entries and Statements Contained Made in Select Documents � �
Art. 42. – Entries in Books of Account or Records.� � � �
Art. 43. – Entries in Public Records.�� � � � �
Art. 44. – Statement in Published Maps, Charts or Plans.� � �
Art. 45. – Documents Relevant to Reference on Facts of Public Nature.�
Art. 46. – Documents Relevant for Making Opinions on Foreign Laws.� �
Art. 47. – How Much of a Statement May be Proved.�� � �

Section 6. Character and Habit� � � � � � �
Art. 48. – General Rules for Relevancy of Character.�� � �
Art. 49. – How to Prove Character.� � � � � �
Art. 50. – When Character is in Issue.� � � � � �
Art. 51. – Character Evidence to Prove Propensity.� � � �
Art. 52. – Habit.� � � � � � � �

Section 7. Lay and Expert Opinions� � � � � � �
Art. 53. – General Rule.� � � � � � �
Art. 54. – Opinions of Lay Witnesses.� � � � � �
Art. 55. – Opinions of Expert Witnesses.� � � � �

CHAPTER 3. The Hearsay Rule� � � � � � �
Art. 56. – Hearsay Not Admissible.� � � � � �
Art. 57. – Hearsay Exceptions Admitted Whether or Not the Declarant is Available to Submit 
                 Evidence. � � � � � � �
Art. 58. – Hearsay Exceptions Admissible Only When the Declarant is Unavailable to Submit 
                 Evidence.�� � � �
Art. 59. – Admissibility of Already Submitted Evidence in Subsequent Proceedings or Hearings. �
Art. 60. – Hearsay within Hearsay.� � � � � �

BOOK 2. PROOF OF FACTS

TITLE 3. MEANS OF PROOF

CHAPTER 1. Proof in General � � � � � � �
Art. 61. – Scope.� � � � � � � �
Art. 62. – Means for Proof or Disproof of Facts. � � � �

CHAPTER 2. Judicial Notice�� � � � � � �
Art. 63. – Principle. � � � � � � � �
Art. 64. – Facts Which Need Not be Proved.�� � � �
Art. 65. – Procedure and Discretion of the Court. � � � �

CHAPTER 3. Facts Agreed by the Parties � � � � �
Art. 66. – Admissibility. � � � � � � �

CHAPTER 4. Oral Evidence �� � � � � �
Art. 67. – Scope of Oral Evidence.� � � � � �
Art. 68. – Modes of Taking Oral Evidence.� � � � �

Art. 69. – Oral Evidence to be Direct, Based on Personal Knowledge.� �
Art. 70. – Evidence Submitted Through Live Video or Live Television Link.�

CHAPTER 5. Real or Physical Evidence�� � � � �
Section 1. Definition� � � � � � � �

Art. 71. – Definition.� � � � � � �
Section 2. Documentary Evidence � � � � �

Paragraph 1. Proof of Contents of Documents� � � � �
Art. 72. – Proof of Contents of a Document.� � � � �
Art. 73. – Primary Evidence of a Document.�� � � �
Art. 74. – Secondary Evidence of a Document.� � � � �
Art. 75. – When Secondary Evidence of a Document May be Submitted.� �
Art. 76. – Rules for Notice.� � � � � � �

Paragraph 2. Preconditions for Proving Documents Required to be Attested�
Art. 77. – Proof of Documents Required to be Attested.� � � �

Paragraph 3. Public Documents� � � � � � �
Art. 78. – Public Document.�� � � � � �
Art. 79. – Certification of Copies of Public Documents.� � � �
Art. 80. – Proof of Public Documents.� � � � � �
Art. 81. – Presumption as to Public Documents and Their Certified Copies�
Art. 82. – Presumption as to Gazettes, Newspapers and Other Documents�
Art. 83. – Presumption as to Maps or Plans Made by Government Authority. 
Art. 84. – Presumption as to Foreign Collections of Laws and Reports of Decisions.� �
Art. 85. – Presumption as to Powers of Attorney.� � � �
Art. 86. – Presumption as to Private Documents Executed in a Foreign Country. �
Art. 87. – Presumption as to Certified Copies of Foreign Judicial Records.�
Art. 88. – Presumption as to Documented References.� � � �
Art. 89. – Presumption as to Telegraph, Fax, Electronic Mail.� � �
Art. 90. – Presumption as to Documents At Least Thirty Years Old.� �

Paragraph 4. Exclusion of Other Evidences by Documentary Evidence� �
Art. 91. – Evidence of Matters Reduced to Form of a Document.� � �
Art. 92. – Use of Other Evidences in Relation to Matters Put into Documents. �
Art. 93. – Evidence Related to Language Used in a Document.� � �

  Section 3. Demonstrative Evidence� � � � � �
Art. 94. – Definition. � � � � � � �
Art. 95. – Admissibility.� � � � � � �

CHAPTER 6. Presumptions� � � � � � � �
Art. 96. – Rules of Presumption.� � � � � �

CHAPTER 7. Ocular Observation by the Court� � � � �
Art. 97. – Visit to the Situs of an Evidentiary Item.� � � �
Art. 98. – Demonstration in Court.� � � � � �

BOOK 3. PRODUCTION OF EVIDENCE

TITLE 4. BURDEN AND DEGREES OF PROOF

CHAPTER 1. Burden of Proof� � � � � � �
Art. 99. – Definitions. � � � � � � �
Art. 100. – Allocation and shifting of Burdens.� � � � �
Art. 101. – Court May Presume Existence of Certain Facts.� � �

CHAPTER 2. Standard or Degree of Proof � � � � � �
Art. 102. – Court to Weigh Evidence.� � � � � �
Art. 103. – Standards or Degrees of Proof.� � � � �

TITLE 5. PRODUCTION OF EVIDENCE BY WITNESSES
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CHAPTER 1. Competency and Compellability of Witnesses� � �
Section 1. Competency of Witnesses�� � � � �

Paragraph 1. General Rules of Competency� � � � �
Art. 104. – Who May Testify.� � � � � � �
Art. 105. – Inability to Communicate.� � � � � �

Paragraph 2. Spouses, Children and Parents of Parties, Child Witnesses, Judges,  Court  
                       Members and Other Persons Involved in a Proceeding �

Art. 106. – Spouses, Children and Parents of Parties to the Proceeding.� �
Art. 107. – Child Witness.� � � � � � �
Art. 108. – Judges or Other Members of the Court.� � � � �
Art. 109. – Parties to a Proceeding.� � � � � �
Art. 110. – Co-accuseds and Accomplices.� � � � �

Section 2. Compellability to Testify� � � � � � �
Paragraph 1. General Rule of Compellability� � � � �

Art. 111. – Competent Witnesses to be Compellable to Testify.� � �
Art. 112. – Refusal to Testify.� � � � � � �
Art. 113. – Non-compellability of Police Officers.� � � �

Paragraph 2. Privilege� � � � � � � �
Art. 114. – Scope.� � � � � � � �
Art. 115. – Who May Assert Privilege.� � � � �
Art. 116. – Circumstances within Which Privileged Communication Shall beMade.
Art. 117. – Waiver of Privilege.� � � � � �
Art. 118. – Duration of Privilege. � � � � � �
Art. 119. – Disclosure of Privileged Communication.�� � �

CHAPTER 2. Examination of Witnesses� � � � � �
Section 1. General Rules� � � � � � � �

Art. 120. – Scope.� � � � � � � �
Art. 121. – Number of Witnesses.� � � � � �
Art. 122. – Order of Producing Witnesses.� � � � �
Art. 123. – Parties to Examine Witnesses.� � � � �
Art. 124. – Court's Control of the Examination of Witnesses.� � �

Section 2. Preparing the Witness for Examination� � � � �
Art. 125. – Exclusion of Witnesses.� � � � � �
Art. 126. – Oath or Affirmation.� � � � � �

Section 3. Examining of Witnesses by Parties� � � � �
Art. 127. – Examinations and Their Scopes.� � � � �
Art. 128. – Persons Called to Submit Documents.� � � �
Art. 129. – Leading Questions.� � � � � �
Art. 130. – Hostile Witness.� � � � � � �
Art. 131. – Improper Questions.� � � � � �
Art. 132. – Corroborating the Testimony of a Witness.� � � �
Art. 133. – Refreshing the Memory of a Witness.� � � � �
Art. 134. – Witness Unable to Testify Further.� � � � �
Art. 135. –Incompetency of a Witness Discovered Later.� � � �

Section 4. Discretion of the Court in Examining of Witnesses � � �
Art. 136. – Court May Examine or Call for Production of Documents.� � �
Art. 137. – Calling Additional Witnesses.� � � � �
Art. 138. – Recall of Witnesses.� � � � � �
Art. 139. – Power to Compel Persons Present in Court to Submit Evidence.�

CHAPTER 3. Impeaching of Witnesses� � � � � � �
Art. 140. – Who May Impeach.� � � � � �
Art. 141. – Evidence Permissible to Impeach a Witness.� � � �

Art. 142. – Impeachment by Character.� � � � � �
Art. 143. – Impeachment by Evidence of Previous Conviction.� � �
Art. 144. – Impeachment by Evidence of Prior Inconsistent Statement.� �
Art. 145. – Impeachment by Evidence of Bribery.� � � �
Art. 146. – Religious Beliefs or Opinions and Relationships with the Parties.�
Art. 147. – Rehabilitation of Impeached Witnesses.� � � �
Art. 148. – Effect of Impeachment.� � � � � �

TITLE 6. PRODUCTION OF EVIDENCE OF SELECT TECHNOLOGIES

CHAPTER 1. Evidence of Computer Outputs� � � � �
Art. 149. – Ground for Admissibility.�� � � � �
Art. 150. – Computer Output is a Document.�� � � �
Art. 151. – Computer Output Reproducing an Original Document.� �
Art. 152. – Burden of Proof.�� � � � � �
Art. 153. – Means of Proof.� � � � � � �
Art. 154. – Agreement between the Parties.� � � � �
Art. 155. – Expert Opinion.� � � � � � �

CHAPTER 2. DNA Evidence (separately submitted as the Draft Rules for the Administration of  DNA Evidence 
in Eritrea)

Assistant Professor of Law, School of 
Law, College of Arts and Social Sciences, 
Eritrea and a PhD candidate at Maastricht 
University Faculty of Law. He is a 
Fulbright Scholar and has been a member 
of the American Society of International 
Law, the International Law Association 
and the Society of International Economic 
Law. He was a former judge and drafted 
the Evidence Code of Eritrea and teaches 
law of evidence at the Law School.  

  Legislations in Eritrea appear either as 
Codes, Proclamations, Regulations or 
Legal Notices. The hierarchy among these 
four categories of legislations is such that 
the Codes and Proclamations take 
precedence over  Regulat ions and 
Regulations over Legal Notices. However, 
the precedence between Codes and 
Proclamations has not clearly been set 
either by law or practice. The fact that the 
Codes have ini t ia l ly  appeared as 
Proclamations has been presented as proof 
enough to  convince a  number of 
p r a c t i t i o n e r s  t h a t  C o d e s  a n d 
Proclamations are equal in hierarchy. On 
the contrary, the fact that the Codes 
initially appeared as special Proclamations 
(Extraordinary Issues) and the fact also 
that the Codes tend to have remained 
somewhat static for decades and that some 
of the principles contained therein have 
not been subjected to any contradiction or 
amendment (for instance the elements of 
crime, elements of contract, execution of 
criminal punishments etc.) similarly 

convinces others to hold that the Codes are (to 
be) ranked above Proclamations. The practice 
and the way that scores of Proclamations have 
been enacted and practiced in Eritrea seems, 
however, to slant towards the first view.  
The following provides general information on 
the Eritrean Codes viz.  the Civil Code (proc 165 
of 11 September 1960, as amended in 1991 and 
1992), the Penal Code (proc 158 of 23 July 1957, 
as amended in 1991 and 1992), the Civil 
Procedure Code (Decree No. 52 of 8 October 
1965, as amended in 1991 and 1992), the 
Criminal Procedure Code ([Series number of the 
p r o c l a m a t i o n  n o t  i n d i c a t e d ]  o f  2 
November1961, as amended in 1991 and 1992), 
the Commercial Code (proc 166 of 11 
September 1960, as amended in 1991) and the 
Maritime Code (proc 164 of 11 September 1960, 
as amended in 1991). Once enacted, the 
Evidence Code of Eritrea will be the seventh 
Code. 
In September 1991, the then Provisional 
Government of Eritrea issued Eritrean Gazette 
Volume 1, which contained eight transitional 
proclamations. Except for Proclamation 1/1991 
(the Proclamation to Establish Transitional 
Institutions for the Administration of Justice in 
Eritrea), these Proclamations (Transitional 
Civil, Penal, Civil Procedure, Criminal 
Procedure, Commercial, Maritime Codes of 
Eritrea and the Transitional Labour Law of 
Eritrea) were issued by including essential 
amendments to the same laws previously in 
force by the Ethiopian Government. With the 
exception the Transitional Labour Law of 
Eritrea, which was replaced by Labour 
Proclamation No. 118/2001, they have been in 
force up until today. Drafting of the new Civil, 

Penal ,  Civi l  Procedure,  Criminal 
Procedure, Commercial and Maritime 
Codes of Eritrea as well as a new Evidence 
Code of Eritrea (which I drafted) has been 
completed and their official enactment is 
e x p e c t e d .   S e n a i  W . 
Andemariam,'Ensuring Access to Justice 
t h r o u g h  C o m m u n i t y  C o u r t s  i n 
Eritrea'inJanine Ubink (ed), Thomas 
McInerney (series ed),Customary Justice: 
Perspectives on Legal Empowerment. 
L e g a l  a n d  G o v e r n a n c e  R e f o r m 
( In te rna t iona l  Deve lopment  Law 
Organization2011) 127–28. For a more 
detailed narration, see Lyda Favali and 
Roy Pateman,Blood, Land and Sex: Legal 
and Political Pluralism in Eritrea (Indiana 
University Press 2003) 50-61.
 For a more detailed narration of the 
process of drafting the Constitution of 
E r i t r e a ,  s e e  R i c h a r d  A .  R o s e n , 
' C o n s t i t u t i o n a l  P r o c e s s , 
Constitutionalism, and the Eritrean 
Experience' (1999) 24 North Carolina 
Journal  of  International  Law and 
Commercial Regulation 263, 263. 
 Favali and Pateman, above note 1, 59. 
 The expatriate drafting experts included 
Dutch legal experts (for drafting the Civil 
Code and Civil Procedure Code) and 
American and Canadian experts (for 
drafting the Penal Code, Criminal 
Procedure Code and Commercial Code). 
Some of these experts had practical 
knowledge  on  the  Eth iopian  and 
Transitional Eritrean Codes (by being 
former law professors in Ethiopia or 
Eritrea) and legal consultants. For 

www.nglawdigest.com



Law Digest Spring 2019www.nglawdigest.comLaw Digest Spring 2019

4342

instance, Professor Rich Rosen who 
worked in drafting the Penal Code and 
the Criminal Procedure Code was a 
law professor at the University of 
Asmara in mid-1990s; Professor Peter 
Winship who worked in drafting the 
Commercial Code was a law professor 
at Addis Ababa University in the 
1960s; Martin Ganzglass, who worked 
in drafting the Penal Code and the 
Criminal Procedure Code was a 
Washington, D.C. lawyer working as 
the U.S. attorney for Eritrea. Richard 
A. Rosen,'Theory in Practice: Code 
Drafting in Eritrea' (2001) 27 North 
Carolina Journal of International Law 
and Commercial Regulation67,70-71. 
 I was a member of a committee that 
worked on the Penal Code and 
Criminal Procedure Codes. As a result 
of his engagements in reviewing the 
Penal Code, the committee produced a 
Penal  Code which has further 
narrowed down the range in the 
sentences provided for the class-
categorized offences in the previous 
version of the Code. Hence offences 
are now classified into 12 classes (nine 
classes for serious offences and three 
classes for petty offences); they were 
earlier classified into 6 classes. 
Annexes have also been added to 
enable the judges to easily punish 
money-related offences, to give 
respective weights to aggravating and 
mitigating circumstances, to compute 
recidivism and to easily categorize 
assault offences based on the type of 
weapons used, the type of injury 
sustained and the circumstances in 
which the assault materialised. The 
Criminal  Procedure Code was 
reviewed from the perspective of 
providing specific remedies for errors 
made during each of the stages of a 
criminal proceeding and from further 
embolden ing  the  p r inc ip le  o f 
competing investigation before arrest 
of a suspect. A comprehensive study of 
the customary laws and practices of the 
v a r i o u s  e t h n i c  g r o u p s  a n d 
communities of the Eritrean society 
was used as an important reference in 
giving a solid context to the draft 
Codes, particularly the Civil Code and 
the Penal Code.    
 It will not, however, be denied that the 
argument that it is in the common law 
world that we find a comprehensive 
evidentiary laws holds water because 
it is in the common law world that we 
have the institution of the jury for the 
assistance of which, among other 
reasons, comprehensive laws of 

evidence were necessarily established. 
 Favali and Pateman, above note 1, 51.
 Stanley Z. Fisher,Ethiopian Criminal 
Procedure: A Sourcebook (Haile 
Selassie I University/Oxford University 
Press 1969) xi.
 Favali and Pateman summarize the 
story of the adversarial nature of the two 
Ethiopian Procedural Codes as: “Sir 
Charles Mathew was head of the 
drafting commission of the criminal 
procedure code. Its model was the 
Anglo-Indian criminal procedure code 
of 1861. The civil procedure code was 
drafted by Graven [but completed by 
Ato Nr'ayo Isaias] and was heavily 
indebted to the Indian code of civil 
procedure of 1908. Both codes followed 
the particular version of the common 
law that was adopted by India (emphasis 
added)…” Favali and Pateman, above 
note 1, 50-51. 
Arts. 264-69 of the Transitional Civil 
Procedure Code of Eritrea whereby the 
court enjoys the discretion to call the 
parties, any person in the court of other 
persons to come and be examined by it as 
witnesses or bring documents in their 
possessions. Also Art. 143 of the 
Transitional Criminal Procedure Code 
of Eritrea. 
 The drafters of the Criminal Procedure 
Code of Eritrea (as well as the Penal 
Code of Eritrea) were: Emeritus 
Professor Rich Rosen of the University 
of North Carolina Law School who had 
also taught at the then Law Program of 
University of Asmara, Professor Patrick 
Healy of the McGill Law School and 
Martin Ganzglass, a Washington, D.C. 
lawyer.  
 Rosen, above note 4, 10.    
 Fisher, above note 8, x. 
 Ibid. 
 Arts. 4–31 and Arts. 99–107 of the 
Ethiopian Civil and Criminal Procedure 
Codes respectively. 
 The  best example that may be cited in 
this regard is Art.145 of the Civil 
Procedure Code of Ethiopia (or that of 
the Transitional Civil Procedure Code of 
Eritrea (TCPCE)), titled “Court may 
send for documents” which  provides 
that (note paragraph 3):
(1) The court may of its own 
motion or on the application of any of the 
parties to a suit, send for either from its 
own records or from any other court, the 
record of any other suit or proceeding, 
and inspect the same.
(2) Unless otherwise directed, an 
application under sub-art. (1) shall show 
how the record is material to the suit in 

which the application is made, and 
that the applicant cannot without 
unreasonable delay or expense 
obtain a duly authenticated copy of 
the record or of such parts, thereof 
as the applicant requires, or that the 
production of the original is 
necessary for the purposes of 
justice.
(3) Nothing in this Article 
shall be deemed to enable the court 
to use in evidence any document 
which under the law of evidence 
would be inadmissible in the suit 
(emphasis added).
Similarly, Art.294 of the same 
Code, titled  Requirement forProof, 
reads:  
(1) U n l e s s  o t h e r w i s e 
stipulated by law, the court shall 
base its decision solely on facts that 
have been proved or otherwise 
established in accordance with this 
Title.
(2) A g r e e m e n t s  w h i c h 
depart from the statutory law of 
evidence shall not apply if they 
relate to the proof of facts to which 
the law attaches consequences that 
are not at the party's disposal 
(emphasis added).
 Similar provisions are also 
contained in Arts. 372(1)(d) and 
264(2) of the Draft Civil Procedure 
Code of Eritrea and Draft Criminal 
P r o c e d u r e  C o d e  o f  E r i t r e a 
respectively.
 I want here to thank Mr. Mogos 
Uqbamichael, a staff member of the 
Office of the Minister of Justice and 
the National Coordinator of the 
C o m m u n i t y  C o u r t s ,  f o r 
undertaking the task for Book I 
(Arts. 1–549) of the Civil Code. 
 I was able to prepare these 
questions through difference 
means. As a lecturer of evidence 
law, he made use of evidence law 
textbooks; he had once assigned his 
students to prepare papers on the 
need to draft an Evidence Code of 
Eritrea. Furthermore, he consulted 
judges, public prosecutors and 
p rac t i t ione r s  on  top  o f  the 
experience he had during his 
service as a judge. 
 The Civil Code, the Penal Code and 
the Commercial Code. 
 The Civil Procedure Code and the 
Criminal Procedure Code. 
 The morphology of Codes usually 
r u n s  a s 

Part–Book–Title–Chapter–Section–Paragr
aph–Article–Subarticle.   
 The Draft Evidence Code of Eritrea defines 
oral evidence as: “all statements which the 
Court permits or requires to be made before 
it by witnesses in relation to matters of fact 
the truth of which is subject to dispute in an 
action”. 
 The Draft Evidence Code of Eritrea defines 
real evidence as: “evidence which, without 
the intervention of a witness to describe it, is 
submitted by presenting things of any size, 
shape, form or dimension for view or 
inspection before the Court”. 
 The Draft Evidence Code of Eritrea defines 
documentary evidence as: “all documents 
produced and admitted as evidence either 
by a party in support of its action or by an 
order of the Court” with the term document 
in turn defined as: 
any matter expressed or described upon any 
medium by means of letters, words, 
numbers, figures or marks, or their 
equivalents, solely or by more than one of 
those means, intended to be used, or which 
may be used, for the purpose of writing or 
recording that matter. A document may be 

set down to any suitable medium by any 
means including handwriting, typewriting, 
painting, engraving, printing, photostating, 
still photography, X-ray films, sound 
records, videotapes, motion pictures, 
magnetic impulse, mechanical or electronic 
recording or other forms of data recording or 
compilation.  
 The Draft Evidence Code of Eritrea defines 
demonstrative evidence as: “real (physical) 
evidence, including a document, which, 
having no probatory value in itself, is 
presented to the Court not for its contents but 
in support of claims, defenses or testimonies 
submitted to the Court” and adds that: 
“demonstrative evidence includes such 
evidences as physical things deposited as 
exhibits by the parties, physical things 
subjected to forensic investigation and DNA 
evidence.” 
 Most of the document-related provisions 
focus mainly on what types of documents 
need to be submitted to prove a certain 
transaction and on the contents that a certain 
document needs to contain. These are not 
within the province of the law of evidence 
which focuses on the manner of presenting a 

document (its contents and the type of 
transaction it proves being regulated by 
the substantive law) before the court.
 Andemariam, above note 1, 114-15. 
 For a more detailed reading on the texts of 
some of the Eritrean customary laws, see 
Zera-Yacob Estifanos, Werlde-Maryam 
Abraham, and Gherima Ghebre-Meskel, 
( c o m p i l e r s ) ,  L a w  a n d  C o d e s  o f 
Forefathers (publisher not identified 
1990). 
 I b i d .  S e e  a l s o ,  C a r l o  C o n t i 
Rossini,Principles of the Customary Law 
of Eritrea (English translation by Joan E. 
Collemacine-Parenti, with an introduction 
to the English translation by Tekle 
Abraham Wande), (Red Sea Press 1999) 
191-210. 
 Professor Fisher notes: “…it seems quite 
clear that the adversary tradition runs very 
deep in highland Ethiopian customary 
law.” Fisher, above note 8, xi at footnote 
***. 
 For the status of customary laws under 
national law, see Andemariam, above note 
1, 115-17. 
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Kindly  ta lk  about  your fami ly 
background and what motivated you to 
becoming a become a lawyer?

I come from a family of lawyers and 
politicians. Both my parents were lawyers 
and my father, Nabil Negm, God bless his 
soul, was a member of parliament at one 
stage of his life, then he returned to legal 
practice afterwards. My mother, Nadia 

Diab, was the first female and the youngest 
director of legal affairs in the transportation 
sector in Egypt. Growing up, our library was 
full of law books and our family lunches 
included Court and case stories. As of the 
middle school, sometimes I assisted my father 
in research in the cessation court decisions to 
find precedence to support his thesis in cases. 
This made me yearn to study my rights and 
obligations as a citizen. Also, I wanted to join 

the Foreign Service and I knew law would 
be an asset. Based on this, it came as a no 
surprise that my brother and I joined the 
law school voluntarily and by accident I 
married a media specialist who is also a 
law graduate.

How did you become the Legal Counsel 
of the African Union? What is your job 
description?

Upon the end of my tour of duty as a Legal 
Advisor to the Egyptian Mission to the 
UN in NY, the post of the Legal Counsel 
was open. At the time, I was teaching law 
and international relations at the 
American University in Cairo. I applied 
and came top of the list but due to political 
reasons, I was not chosen for the job. 
Years later, during the 2016 Summit in 
Kigali, Rwanda, where I was serving as 
Ambassador, it came to my knowledge 
that the post had been re-opened. Just 
before the deadline, I submitted my 
application online. I wanted to get back to 
international law. Three months later, I 
received an email from the Commission 
inviting me for an interview. I went to 
Addis Ababa, where I sat with other 
applicants for a written exam and an oral 
interview. I came top of the list. There was 
a delay in the decision because when the 
process was concluded, the Commission 
was in transition. Few months after the 
new Chairperson assumed office, he 
signed my letter of appointment. I finished 
my tour of duty in Kigali and later moved 
to Addis Ababa.

My job can be summarized in a few 
words. I am the Chief Lawyer of the 
organization internally and externally. As 
a Legal Counsel, I provide legal advice to 
Member States, the Chairperson of the AU 
Commission, AU Organs, specialized 
agencies, bodies and directorates. I also 
defend the Union and its legal interests 
before the Administrative Tribunal and in 
different international fora, like ICJ, ICC 
among others.

As a Director, I run and supervise the daily 
work of the Office of the Legal Counsel 
(OLC). The work of the OLC is cross 
cut t ing:  The OLC represents  the 
Commission before the Administrative 
Tribunal; runs the elections of all the 
bodies of the Organization; vets contracts; 
Memorandum of Understanding with 
partners; concludes Host Country 
Agreements; services as a secretariat to 
the Special Technical Committee for 

Justice and Legal Affairs; the African 
Union Commission for International Law; 
S e v e r a l  S u b - C o m m i t t e e s  o f  t h e 
Permanent Representative Committee; 
the Open-ended Ministerial Working 
Group On ICC. The Office performs the 
depositary function on behalf of the 
Chairperson of the Commission; sits on 
administrative boards and currently is the 
seat of the Hybrid Court for South Sudan 
until it becomes operational. So, in brief, 
my colleagues and I are everywhere in the 
Organization where legal issues may arise 
or a legal advice is sought.

What is the difference between the roles 
of the African Parliament and the 
African Union? Which of the two 
institutions enacts the BINDING 
legislation for member states?

The African Parliament is an Organ of the 
African Union. In accordance with the 
Constitutive Act, it has been established to 
ensure the engagement of the peoples of 
Africa in the development and economic 
in tegra t ion  of  the  Cont inen t .  In 
accordance with its  Protocol, the 
objectives of the Parliament, until now, 
i n c l u d e  t h e  f a c i l i t a t i o n  o f  t h e 
implementation of the policies of the 
Union, to promote human rights, good 
governance and democracy principles and 
to promote peace and security, among 
others.
Why I said until now was because there is 
a new protocol that expands the role of 
PAP but it has not  yet entered into force. 
This will give the PAP a bigger role with 
regards to legislative processes.

However, the African Union is the mother 
continental Organization that inherited the 
Organization of African Unity. It is the 
umbrella for all the AU bodies and its  
highest Organ is the Assembly which is 
composed of the 55 Heads of State and 
Government of Africa. The Assembly has 
the real legislative power. Most of the 
legal instruments have to be adopted by 
the Assembly and some can be adopted at 
the level of the Executive Council, I.e. 
Minis te rs  of  Fore ign  Affa i r s .  In 
accordance with the hierarchy within the 
Union, PAP and other Organs submit their 
reports to the Executive Council and the 
Assembly of the Union and their budget is 
part of the overall budget of the AU 
Commission, which is adopted by the 
Executive Council.

Sometimes, the necessity arises that  the 
Assembly delegates parts of its powers to 
the Executive Council, like the adoption of 
certain Rules or Statutes.

Focus ing  on  the  lega l  draf t ing 
functions, what are the legal drafting 
duties that the Office of Legal Counsel 
(OLC) performs for the African Union?

The OLC is involved in drafting all types 
of legal documents issued in the Union, 
starting with Policies, Guidelines, Model 
Laws, Decisions of the Assembly and the 
Executive Council, Rules of Procedures, 
Statutes, Treaties and Conventions.

Sometimes, the basic drafting comes from 
the competent departments or Organs, but 
the OLC reviews everything legally before 
it is issued to make sure it is compatible 
with international law and AU law.

What word of encouragement do you 
have for African lawyers aspiring to a 
c a r e e r  a t  t h e  A f r i c a n  U n i o n 
Commission or its sister institutions?

I would say if you find a vacancy that suits 
you APPLY. Try to build in yourselves the 
expertise needed for an organization like 
the AU. Try to be more involved with 
African Law Activities, familiarize 
yourselves with AU law, transitional 
justice and rule of law issues. This will 
assist you tremendously if you're 
interested in joining the AU family.

African Union law is not taught at the 
m a j o r i t y  o f  A f r i c a n  l a w 
schools.Ironically, an African legal 
scholar at the University of Sussex 
recently received research grant to 
research African Union law. What is 
your office doing to promote the 
research and study of African Union 
Law?

What you mentioned is a sad fact for me. I 
know now in some universities on the 
Continent they teach Master programmes 
in African Affairs but not our law. 
Currently, my Office is engaged in a 
project to disseminate information about 
the legal instruments of OAU and AU. 
This will be done, inter alia, through 
establishing a new database for Treaties 
and legal instruments. It will be in the open 
domain and user friendly. This will assist 
researchers to access information about 
our laws. In many of my interactions with 

Ambassador Dr. Namira Negm, 
Legal Counsel and Head of the Office of Legal Counsel,
African Union, Addis Ababa,Ethiopia.

scholars and policy makers on the 
Continent, I try to promote the idea of 
teaching AU law as part of the law of 
international organizations. This is work in 
progress and I am hoping that in the near 
future we will have our scholars teaching 
AU law in African Universities. 

What are some projects of the Office of 
Legal Counsel of the AU within the year 
2019 that African lawyers can engage in?

Within 2019, the OLC is planning for 
Arbitration training for stakeholders to 
prepare them for the settlement of disputes 
within the Agreement establishing the 
African   Continental Free Trade Area, 
which we foresee shall enter into force 
during this year. We want to raise awareness 
of policy makers and legal advisors that the 
Continent has nearly 70 arbitration centres 
that they can use. We want to show 
competen t  Afr ican  lawyers  to  our 
governments to hire them for their cases. We 
are also engaged in the negotiations of the 
amendments of ICSID rules. We are 
planning to have the celebrations Africa Day 
for Seas and Oceans on Biological Diversity 
Beyond National Jurisdiction which is a hot 
topic now and a new UN Convention is 
being negotiated to tackle this issue. We may 
hold a seminar regarding transitional justice 
and the hybrid court of South Sudan to 
explore the best means for its activation. 
Also, we will publish the revitalized peace 
agreement of South Sudan in Arabic to assist 
researchers from South Sudan to have access 
to the Agreement. This is just a sample of 
what we are engaging in.We are now more 
focused on the government lawyers, 
judiciary and diplomats, but we are hoping 
that the next phase we move towards the 
private sector and we shall explore the 
possibility of doing a joint activity with the 
African Lawyer's Union to enable us to have 
a wider outreach among practitioners on the 
Continent.

It has been a pleasure speaking with you 
.Please would you be so kind to share 
some final thoughts?

I know the realities on our continent is 
challenging and not easy but my advice to 
the junior African lawyers is to be persistent 
and never  give up. Train yourselves, seek 
every opportunity to excel and the sky is the 
limit. It is  a bumpy road but we have to walk 
through it. Let us all believe that our goal 
should be developing Africa which will be a 
better place with us and for us.

Gatekeepers
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ook Title: Introduction to BLegislative Drafting and the 

Drafting Process

Author: Dr. Tonye Clinton Jaja (PhD) 

and Mrs. Joy Okungbowa

 Adesina(SAN)

PREAMBLE
The book entitled Introduction to 
Legislative Drafting and the Drafting 
Process is a unique book written by 
two important Nigerians: Dr. Tonye 
Clinton Jaja, Senior Research Fellow, 
National Institute for Legislative and 
Democratic Studies (NILDS) Abuja, 
Federal Capital Territory, F.C.T, 
Nigeria and Mrs. Joy Okungbowa 
Adesina, Senior Advocate of Nigeria 
(SAN) and Law Lecturer, University 
o f  B e n i n / N I L D S ,  M a s t e r s  i n 
Legislative Drafting Programme.
INTRODUCTION

The authors explained that legislative 

drafters midwife positive changes 

within the society and depicted this fact 

on pages 19-23 using, as an illustration, 

“tutor marked assignment (T.M.A)” on 

page 23. The book contains study 

materials and samples of marked 

assignments, (TMAs), (SAQs), final 

e x a m i n a t i o n s ,  fi n a l  d r a f t i n g 

project/dissertation and resource 

materials. The introduction exposes the 

practical aspects of the book and 

encourages readers to learn legislative 

drafting and drafting processes even 

when no facilitators are available.

DEFINITION and EXPLANATION

As is usually the case with most 

successful authors, the writers gave a 

succinct and unique definition of 

legislative drafting from pages 15 – 19 

of the book. They defined legislative 

drafting as the process of constructing 

a text of legislation. They stated that 

legislative drafting is not the same 

th ing  a s  l ega l  d ra f t i ng .  Th i s 

distinguishing feature between 

legislative drafting and legal drafting 

is very important because the two are 

often confused although they are 

similar in nature. The authors stated 

that legislative drafting process is 

divided into five stages as follows:
1. Understanding the proposal;
2. Analysing the proposal;
3. Designing the law;

4. Composing and developing 

the draft; and

5. Verifying the draft.
The authors highlighted the above to 
underscore the importance and 
uniqueness of professional legislative 
drafters to writing that brings about a 

good legislation.

STRUCTURE
For easier understanding, the authors 
disaggregated the structure of the 
book into 13 modules with each 
module expected to be studied within 
one week. From pages 8-13, the reader 
is shown how to plan the work; 
understand the book and how to 
successfully study it. The reader 
quickly learns how to handle tutored 
marked assignments and what E-
tutors and course discussion entail. In 
the book, tutored marked assignments 
offer readers the opportunity of trying 
out the acquired knowledge and skills 
learnt for projects and review pages, 
while the role of the E-tutor brought 
discussions and questions from the 
“course discussion” forum to the 
attention of the course facilitator 
within 48 hours and equally provided 
feedback from the course facilitator to 
the students within 48 hours.

The writers subsumed Module 2 from 
pages 24 – 32 with a graphic 
description of “theoretical and 
conceptual framework” of legislative 
drafting and followed through with the 
tutored marked assignment. This 
module is unique because in every 
book, research or projects, there is the 
need to clearly demonstrate the 
“ t h e o r e t i c a l  a n d  c o n c e p t u a l 
framework”.

Module 3, is treated from pages 32 – 

48 and divided into  uni ts  for 

explaining the whole essence of 

“historical development of legislative 

d r a f t i n g ” .  T h e  t u t o r  m a r k e d 

assignment (T.M.A) is included in this 

module to enable the reader assess his 

ability and understand this part of the 

book.

In Module 4, the authors examined the 

roles and responsibilities of legislative 

drafters from pages 48 – 59 with 

copious footnotes. Module 5,as 

explicated on pages 59 – 68, shows 

p r i n c i p a l  c h a r a c t e r i s t i c s  o f 

commonwealth legislative drafting. 

T h i s  p r o v i d e d  i n t e r n a t i o n a l 

dimensions to the book. This shows 

the expected standard is in tandem 

with the commonwealth legislative 

drafting. The module is also clothed 

with tutor – marked assignment 

(T.M.A).

Module  6  focuses  on  wr i t ing 
legis la t ion .  Here ,  the  authors 
dissemble information on how to write 
legislation from pages 68 – 88 of the 
book. The units therein (1 – 8) 
contained questions/tutored marked 
assignments with references for 
further readings. Module 7 describes 
v a r i o u s  t y p e s  o f  l e g i s l a t i v e 
instruments and was examined from 
pages 83to 87.Practical examples were 
used in units 1 – 4 for the interpretation 
of draft legislation and various types of 
subsidiary legislation including tutor 
marked assignment.

Module 8, dealt with classification of 

statutes. This module had unit 1 on 

statutes in common use; unit 2, terms 

and functions of the characteristic 

features of a bill; unit 3 is on 

conventional arrangement of the 

contents of a bill; and unit 4 on how 

legislative instruments differ. This 

module is important because for any 

good legislative drafters, the basic 

knowledge of how to classify various 

statutes is essential to do a good job. 

This module runs through pages 88 – 

102 and also had tutored marked 

assignment.

Module 9 is on pages 103 – 108 and 
deals with modern practices and 

innovations in legislative drafting. 
Here, were examples of innovations 
in legislative drafting in Nigeria. For 
better understanding, the authors 
produced diagrams on “Bill and 
Motion Drafting” in addition to tutor 
marked assignment.

Module 10 offered practical guide to 
drafting of resolutions and notices. 
This focused more on legislative 
documents. The resolutions were 
examined from 109 – 120. There was 
also Tutor Marked Assignment.

Module 11 featured from pages 122 – 
140, and dealt with the importance of 
grammar. It contains unit 1 – unit 6, 
and appendixes 1 and 2. The authors 
c i t e d  v a r i o u s  e x a m p l e s  t h a t 
expatiated the module. The tutored 
marked assignment was shown 
clearly. 
 “Drafting Office” was treated 
in module 12, and is contained on 
pages 142 – 148. The importance of a 
drafting office; requirements of a 
drafting office; organising a drafting 
office;  current  draf t ing office 
s tructure in Nigeria;  draf t ing 
instructions and references vis-à-vis 
tutor marked assignment were 
adequately examined. This is a 
commendable effort and it is rare in 
most book of this nature.

Module 13 was carefully distilled as 
the authors examined the topic “other 
functions of legislative drafters – 
legal research and application of ICT 
in legislative drafting projects.” This 
topic was examined on pages 149 – 
153 of the book. This initiative 
depicts the authors as futuristic in 
assessing the usage of ICT in 
legis lat ive draf t ing and legal 
research. The usual tutor marked 
assignment was used in this module. 
It was unique.
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The authors commenced part B with 
the topic: “the drafting process and 
examined it from pages 154 - 268”. 
It contains the following well 
researched analyses, among others.
1. Essential background material 
and information about legislative 
process in Nigeria.
2. Course contents on legislative 
process.
3. Role of course facilitator.
4. How to study course materials.
5. Recommended study schedule.
6. Course materials.
7. Tutor Marked Assignments.
8. Legislative proposal/initiation.
9.Importance of consultation on 
pages 212 – 213.
10.How drafting instructions are 
provided pages 214- 217.
11.The process of enacting a bill.
12 .S tages  in  p repara t ion  of 
legislation.
13.Subsidiary and delegated 
legislation.
14. Sources of bill.
15.Procedure for  passage of 
money/Appropriation Bills.

16. Procedure for conducting plenary 
session.
17. What gazette is all about.

SUGGESTIONS

However, when the authors are to 
produce the second edition, they 
should provide more footnotes and 
tutor marked assignment (T.M.A). 
Page 88 of the book ought to have 
been Module 8 and not Units 8. In 
addition, page 102,unit 8 Tutor 
Marked Assignment should have 
been Module 8 Tutor Marked 
Assignment. Page 108, unit 9 should 
read Module 9 and not unit 8,while 
unit 9 Tutor Marked Assignment 
ought to be module 9 Tutor Marked 
Assignment. Unit 10A ought to be 
module 10 on page 109 and on page 
120 module 11 tutor  marked 
assignment ought to be module 10 – 
tutor marked assignment.

However, on page 122, unit 11 ought 
to have read module 11 while tutor 
marked assignment on page 139 

should have read module 11 tutor 
marked assignment. On page 142, 
unit 12 ought to change to Module 
12 while on page 147; unit 12 tutor 
marked assignment should read 
“ M o d u l e  1 2  t u t o r  m a r k e d 
assignment”. On page 149, rather 
than Module 13, it was written unit 
13, and on page 153, unit 13 tutor 
marked assignment should have 
read “Module 13 Tutor Marked 
Assignment”.

CONCLUSION

Generally, the book holds out much 
promise as a rich source to every 
m e m b e r  o f  t h e  p u b l i c , 
academicians, researchers and 
legislators. The book can be 
admitted to top level publications in 
drafting especially in Nigeria and 
indeed, Africa where drafting is just 
an emerging but critical component 
in top literature on drafting. 
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