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Africa still waiting on Trump 

Besides the race for the US presidency which ushered in Barak 
Obama, no other US presidential race has arrested the attention 
of Africans like the 2016 US Presidential election; most if not all 
Africans, belonged to the “Anyone but Donald Trump” camp. Donald 
Trump was caricatured daily in the African press, and demonised 
on social media. Two years on, not much has changed, except per-
haps as he continues to be demonized in Africa, his popularity in 
America grows. Trump has ushered in a new wave of popularist 
politics which is also gaining ground in Europe with the electoral 
gains made by popularist far right parties in Germany and Italy, and 
the Brexit vote in the UK. 

In the popularist agenda of Trump, expressed by the nebulous 
“America First” mantra, where is Africa? In 2016, at the height 
of the campaign, we penned an article trying to decipher what a 
Trump victor could mean for Africa. We predicted that Africa will 
have direct relevance to Trump. We predicted that one central issue 
which would determine his policy on Africa is China. Trump is firm 
in his view that the great war i.e., the war for global influence and 
resources is between US and China. This central belief more than 
most will determine Trump’s policy on Africa. 

Since his election, two factors have made the definition of the 
Trump administration Africa policy less imperative at the admin-
istration. Firstly the United States has continued to remain the 
largest investor in Africa with FDI stock of $64 billion. China is still 
way behind with $35 billion investment. Secondly, Trump’s need to 
shore up the steel industry in the US. The confidence that the USA 
still have the edge on investment in Africa, therefore greater influ-
ence; and the need to roll back the gain made by China in the global 
steel trades, means that Africa is still low in his priorities. 

This is unfortunate for Africa, given the level of investment the 
US has in Africa. We will continue to watch this space as Trump’s 
Africa policy develops, if at all.

 

To contribute articles or commentaries
to the Law Digest, please write to me at
editor@nglawdigest.com.

Yours

Seyi Clement
Publisher/Editor

FROM 
THE 

EDITOR

Law Digest – Expanding Minds
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UNITED KINGDOM

Newcastle upon Tyne Hospitals NHS 
Foundation Trust v Haywood [2018] 
UKSC 22 3 

JUSTICES: 
Lady Hale (President), Lord Wilson, Lady 
Black, Lord Lloyd-Jones, Lord Briggs 

BACKGROUND TO THE APPEAL 
The issue in this appeal is when the notice 
period begins to run, if an employee is 
dismissed on written notice posted to 
his home address. If the answer is not 
specified in the contract of employment, 
is it (i) when the letter would have been 
delivered in the ordinary course of post; 
(ii) when it was in fact delivered to that 
address; or (iii) when the letter comes 
to the attention of the employee and he 
has either read it or had a reasonable 
opportunity to do so? 

The respondent, Mrs Haywood, was 
dismissed by reason of redundancy by 
her employer, the appellant NHS Trust 
(‘the Trust’). Her contract of employment 
provided for termination on a mini-
mum period of notice of 12 weeks but 
not how such notice should be given. 
On 20 April 2011, the Trust sent a let-
ter giving written notice of termination 
by recorded delivery to Mrs Haywood’s 
home address. The Trust was aware that 
she was away on holiday. The letter was 
collected from the local sorting office by 
her father-in-law on 26 April 2011 and 
left by him in her house that day. 

She returned from holiday abroad on 
27 April 2011 and read the letter. On the 

unusual facts of this case, the date on 
which the 12 week notice period started 
to run was highly material. If it com-
menced on 27 April 2011, it expired on 
20 July 2011, the date of Mrs Haywood’s 
50th birthday, and Mrs Haywood would 
be entitled to claim a non-actuarially 
reduced early retirement pension. The 
High Court and the Court of Appeal (by 
a majority) upheld Mrs Haywood’s case 
that the notice period only commenced 
on 27 April 2011. 

JUDGMENT 
The Supreme Court by a majority of 
three to two (Lord Lloyd-Jones and Lord 
Briggs dissenting) dismisses the Trust’s 
appeal. Lady Hale, with whom Lord 
Wilson and Lady Black agree, gives the 
main judgment and Lady Black adds 
a further analysis of the case-law. The 
dissenting judgment is given by Lord 
Briggs, with whom Lord Lloyd-Jones 
agrees. 

REASONS FOR THE JUDGMENT
In the absence of an express contractual 
provision, the court had to determine 
the implied contractual term as to when 
a notice takes effect. The Trust argued 
that there was a common law rule, prin-
cipally derived from landlord and tenant 
cases, which provided that notice was 
given when the letter was delivered to 
its address. Mrs Haywood relied on the 
approach of the Employment Appeal 
Tribunal (EAT) in employment cases to 
support her case that notice only took 
effect when it had actually been received 
by the employee and the employee had 
either read or had a reasonable oppor-
tunity of reading it. 

Having reviewed the cases relied on 
by the parties, the majority held that the 
approach which had been consistently 
taken by the EAT was correct because: 

•	 The common law rule in non- 
employment cases was not as clear 

and universal as suggested. Receipt 
of the notice was always required, 
and arguably by a person authorised 
to receive it. Even after a statutory 
presumption of receipt at the address 
was introduced, this was rebuttable. 

•	 The EAT was an expert tribunal famil-
iar with employment practices, and 
with the general merits in employ-
ment cases. 

•	 Mrs Haywood’s contract with the 
Trust was concluded when the EAT 
cases were thought to represent the 
general law. 

•	 There was no reason to suppose that 
this approach had caused any real 
difficulties in practice. An employer 
could either make express alternative 
provision in the contract or ensure 
notice of termination was received in 
sufficient time to allow the employ-
ment to terminate on a specified day. 

•	 It was important for both employer 
and employee, even in dismissal on 
notice cases, to know whether and 
when the employment had come to 
an end. The rule should be the same 
as for summary dismissal cases. 
Lady Black, agreeing with this con-
clusion, reviewed the common law 
cases in further detail to support the 
finding that that these cases did not 
have the effect contended for by the 
Trust. Insofar as any clear principle 
emerged, it revolved around delivery 
to the recipient’s agent, who might 
be a household servant, professional 
agent or family member, who would 
be expected to take in communica-
tions for the intended recipient as 
part of their role.

Lord Briggs, dissenting, would have 
found that the common law cases had 
long established a rule embedding an 
implied term into contracts of employ-
ment determinable on notice. Such 
contracts were only a sub-species of 
relationship contracts. The rule for 

Case Review and
Legal Development

 ■ Notice

 ■ Delivery

 ■ Time limit

Employment Law
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relationship contracts was that written 
notice of termination was given when 
the document containing it was duly 
delivered by hand or post to the address 
of the intended recipient, regardless 
of whether either the intended recipi-
ent or his agent was there to receive it 
[81, 100]. The rule had a sensible and 
even-handed policy objective behind it, 
creating certainty for both parties and 
representing a fair allocation of risk.

Morris-Garner and another v One 
Step (Support) Ltd [2018] UKSC

JUSTICES:
Lady Hale (President), Lord Wilson, Lord 
Sumption, Lord Reed, Lord Carnwath 

BACKGROUND TO THE APPEAL 
In 1999, the first appellant estab-
lished a business providing support 
for young people leaving care. In 2002, 
she sold a 50% interest to Mr and Mrs 
Costelloe. The respondent company, 
One Step (Support) Ltd (“One Step”) 
was incorporated as the vehicle for this 
transaction. In 2004, relations began 
to deteriorate between the first appel-
lant and the Costelloes. In August 2006, 
Mrs Costelloe served a “deadlock notice” 
under the shareholders’ agreement, 
requiring the first appellant either to 
buy her shares or to sell her own for a 
certain price. 

The first appellant opted to sell her 
shares in One Step to the Costelloes 
for £3.15m. Both appellants agreed 
to be bound for three years by restric-
tive covenants prohibiting them from 
competing with One Step or from solic-
iting its clients. In 2004, without the 
Costelloes’ knowledge, the appellants 
had incorporated a new company, called 

Positive Living. In 2007, Positive Living 
began trading, in competition with One 
Step. In 2010, the appellants sold their 
shares in Positive Living for £12.8m. In 
2012, the claimant company issued the 
present proceedings for breaches of the 
restrictive covenants. 

The trial judge, Phillips J, found 
that the appellants had breached the 
restrictive covenants and that One Step 
was entitled to damages to be assessed 
“on a Wrotham Park basis (for such 
amount as would notionally have been 
agreed between the parties, acting rea-
sonably, as the price for releasing the 
defendants from their obligations) or 
alternatively ordinary compensatory 
damages”. Wrotham Park damages, 
named after the case Wrotham Park 
Estate Co Ltd v Parkside Homes Ltd 
[1974] 1 WLR 798, and also known as 
“negotiating damages” , refer to the sum 
that the claimant could hypothetically 
have received in return for releasing the 
defendant from the obligation which he 
failed to perform. The Court of Appeal 
upheld the decision of the trial judge. 
The appellants appealed to the Supreme 
Court on the question of damages. 

JUDGMENT 
The Supreme Court allows the appeal 
on the basis that the courts below erred 
in their approach to the assessment of 
damages. The case should now return 
to the High Court for a hearing on quan-
tum to measure the claimant’s actual 
financial loss. Lord Reed gives the main 
judgment, with which Lady Hale, Lord 
Wilson and Lord Carnwath agree. Lord 
Carnwath gives a concurring judgment. 
Lord Sumption gives a separate judg-
ment, agreeing that the appeal should 
be allowed.

REASONS FOR THE JUDGMENT 

First principles 
Before considering negotiating damages 
for breach of contract, it is necessary 
to consider general principles relat-
ing to user damages in tort, damages 
in equity, and damages for breach of 
contract. 

(i) User damages in tort: Damages 
assessed by reference to the value 
of the use wrongfully made of 
property, measured by what a rea-
sonable person would have paid 

for the right of user (sometimes 
termed “user damages”), are read-
ily awarded at common law for 
the invasion of property rights. 
Damages are available on a similar 
basis for the invasion of intellectual 
property rights. 

(ii) Damages in equity under Lord 
Cairns’ Act: Under section 2 of the 
Chancery Amendment Act 1858 
(“Lord Cairns’ Act”), now re-enacted 
in section 50 of the Senior Courts 
Act 1981, damages can be awarded 
in substitution for an injunction 
or specific performance where the 
court had jurisdiction to grant such 
a remedy when the proceedings 
were commenced. Damages on this 
basis are a monetary substitute for 
what is lost by the withholding of 
the remedy. One method of quan-
tifying damages under this head is 
by reference to the economic value 
of the right which the court has 
declined to enforce. Such a valua-
tion can be arrived at by reference 
to the amount which the claimant 
might reasonably have demanded 
in return for the relaxation of the 
obligation in question. 

(iii) Common law damages for breach of 
contract: Common law damages for 
breach of contract are intended to 
place the claimant in the same posi-
tion as he would have been in had 
the contract been performed. They 
are therefore normally based on 
the difference between the effect of 
performance and non-performance 
upon the claimant’s situation. 
Where the breach of a contractual 
obligation has caused the claimant 
to suffer loss, that loss should be 
measured or estimated as accu-
rately and reliably as possible. The 
law tolerates imprecision, and there 
are different legal principles which 
can assist in estimating the claim-
ant’s loss.

Contract law damages cannot be 
awarded merely for the purpose of 
depriving the defendant of profits made 
as a result of the breach, except in 
exceptional circumstances, following 
Attorney General v Blake [2001] 1 AC 
268 . Contract law damages are not a 
matter of discretion. They are claimed 
as of right, and are awarded or refused 
on the basis of legal principle. 

 ■ Deadlock Provision

 ■ Damages

 ■ Loss of profit

 ■ Restrictive Covenant

 ■ Assessment of damages

 ■ Breach of contract

 ■ Joint venture
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Negotiating damages for breach of 
contract 
Lord Reed reviews the Wrotham Park 
line of cases at, dividing the caselaw 
into two phases. In the initial period, 
beginning with Wrotham Park, awards 
based on a hypothetical release fee were 
made in the exercise of the jurisdiction 
under Lord Cairns’ Act in substitution 
for injunctions to prevent interferences 
with property rights and breaches of 
restrictive covenants over land. In the 
later period, awards calculated in a 
similar way were made at common 
law on a wider and less certain basis. 
This later phase includes Experience 
Hendrix LLC v PPX Enterprises Inc 
[2003] EWCA Civ 323. Lord Reed 
expresses some doubts on the reason-
ing of Experience Hendrix, but supports 
the decision as it can be understood on 
an orthodox basis. The two phases are 
divided by the case of Attorney General 
v Blake, in which the wider availability 
of hypothetical release fee awards was 
signalled, but the seeds of uncertainty 
were sown. 

However, although Wrotham Park 
was discussed in Attorney General v 
Blake, negotiating damages were not 
sought, and were not before the court. 
The discussion above leads to the con-
clusion that negotiating damages can be 
awarded for breach of contract where the 
loss suffered by the claimant is appro-
priately measured by reference to the 
economic value of the right which has 
been breached, considered as an asset. 
The imaginary negotiation is merely a 
tool for arriving at that value. That value 
may be the measure of loss where the 
breach of contract results in the loss 
of a valuable asset created or protected 
by the right which was infringed, as in 
the case of the breach of a restrictive 
covenant or an intellectual property 
agreement. 

The rationale is that the claimant has 
in substance been deprived of a valu-
able asset, and his loss can therefore be 
measured by determining the economic 
value of the right in question, consid-
ered as an asset. The defendant has 
taken something for nothing, for which 
the claimant was entitled to require pay-
ment. The present case applying these 
conclusions to the present case, both 
the trial judge and the Court of Appeal 
adopted a mistaken approach. The sub-
stance of the claimant’s case is that it 

suffered financial loss in the form of lost 
profits and goodwill. Though difficult to 
quantify, this is a familiar type of loss, 
which can be quantified in a conven-
tional manner. The claimants did not 
suffer the loss of a valuable asset cre-
ated or protected by the right which was 
infringed. Accordingly, the case should 
be remitted for the judge to measure the 
financial loss which the claimant has 
actually sustained. 

If evidence is led in relation to a hypo-
thetical release fee, it is for the judge 
to determine its relevance and weight, 
if any. However, such a fee is not itself 
the measure of the claimant’s loss in a 
case of the present kind. The other judg-
ments Lord Sumption would also allow 
the appeal. He considers that damages 
based on a notional release fee may be 
awarded in three categories of cases: 

(i)  where the claimant has an inter-
est, such as a property right, or the 
government’s interest in Attorney 
General v Blake, which extends 
beyond financial reparation;

(ii)  where the claimant would be enti-
tled to the specific enforcement of 
his right, and the notional release 
fee is the price of non-enforcement; 
and 

(iii)  where the notional price of a release 
may be relevant as an evidential 
technique for estimating the claim-
ant’s loss, such as in cases of patent 
infringement. The present case may 
fall into this third category [106]. 
Lord Sumption would modify the 
declaration of the judge accordingly. 
Lord Carnwath agrees with Lord 
Reed’s analysis and takes issue with 
certain aspects of Lord Sumption’s 
analysis. Lord Carnwath also con-
siders the impact of the reasoning 
on other areas of the law concerning 
compensation for statutory inter-
ference with property rights, and 
makes some observations on the 
date of assessment of negotiating 
damages in different types of cases. 

JSC BTA Bank v Khrapunov [2018] 
UKSC 19 

JUSTICES:
Lord Mance (Deputy President), Lord 
Sumption, Lord Hodge, Lord Lloyd-
Jones, Lord Briggs 

BACKGROUND TO THE APPEAL 
From 2005 to 2009 Mr Mukhtar 
Ablyazov was the chairman and con-
trolling shareholder of the respondent, 
a bank incorporated in Kazakhstan. He 
was removed from office when the bank 
was nationalised in 2009. He fled to 
England where he obtained asylum. The 
bank brought various claims against 
him in the High Court. The bank alleged 
that he had embezzled some US$6 bil-
lion of its funds. At the outset of the 
litigation, the bank obtained an order 
requiring Mr Ablyazov to identify and 
disclose the whereabouts of his assets 
and a worldwide freezing order prevent-
ing him from dealing with them. In 2010 
the High Court appointed receivers over 
his assets. 

It later transpired that Mr Ablyazov 
had failed to disclose large numbers 
of undisclosed assets, which he had 
sought to place beyond the reach of the 
claimants through a network of undis-
closed companies. In 2011 the bank 
consequently obtained an order com-
mitting Mr Ablyazov for contempt of 
court. He was sentenced to 22 months’ 
imprisonment. By the time the judg-
ment had been handed down, however, 
Mr Ablyazov had fled the country. His 
whereabouts are unknown. Default 
judgments in the sum of US$4.6 billion 
have been obtained against him, but 
very little has been recovered. In 2015 
the bank brought the present claim 
against Mr Ablyazov and his son-in-law, 
Mr Khrapunov, who lives in Switzerland. 

The bank alleged that Mr Khrapunov, 
being aware of the freezing and 

 ■ Contempt of court

 ■ Failure to disclose asset

 ■ Tort of conspiration to cause 
financial loss

 ■ Jurisdiction

Asset Tracing
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receivership orders, entered into a 
“combination” or understanding with 
Mr Ablyazov to help dissipate and 
conceal his assets. The judge found 
that it was sufficiently established for 
the purposes of this application that 
they entered into it in England. Mr 
Khrapunov is said to have been instru-
mental in the dealings of assets held 
by foreign companies and in conceal-
ing what became of those assets. His 
actions are said to constitute the tort of 
conspiracy to cause financial loss to the 
bank by unlawful means, namely serial 
breaches of the freezing and receiver-
ship orders in contempt of court. This 
appeal concerns only the position of Mr 
Khrapunov, who unsuccessfully applied 
to contest the jurisdiction of the High 
Court. The Court of Appeal dismissed 
his appeal.

JUDGMENT 
The Supreme Court unanimously dis-
misses the appeal. Lord Sumption and 
Lord Lloyd-Jones give the lead judg-
ment, with which Lord Mance, Lord 
Hodge and Lord Briggs agree. 

REASONS FOR THE JUDGMENT 
Mr Khrapunov’s first argument was that 
contempt of court cannot constitute the 
required “unlawful means” for the tort 
of conspiracy to cause loss by unlaw-
ful means, because contempt is not a 
wrong which by itself entitles a claimant 
to sue the contemnor: it is not “action-
able”. Therefore, he argued, there was 
no good, arguable case against him on 
which to found jurisdiction. The tort 
of conspiracy can be divided into “law-
ful means” conspiracy and “unlawful 
means” conspiracy, although that ter-
minology is inexact. A person has a 
right to advance his own interests by 
lawful means, even if the foreseeable 
consequence is damage to the interests 
of others. Where he seeks to do so by 
unlawful means, he has no such right. 
The same is true where the means are 
lawful but the predominant intention of 
the defendant is to injure the claimant, 
rather than to further some legitimate 
interest of his own. In either case, there 
is no just cause or excuse for the “com-
bination” with others. 

Conspiracy being a tort of primary 
liability, rather than simply a form of 
joint liability, the question what consti-
tutes unlawful means cannot depend on 

whether their use would give rise to a 
different cause of action independent of 
conspiracy. The correct test is whether 
there is a just cause or excuse for the 
defendants combining with each other 
to use unlawful means. That depends 
on (i) the nature of the unlawfulness; 
and (ii) its relationship with the result-
ant damage to the claimant. Unlike 
various other legal duties, compliance 
with the criminal law is a universal obli-
gation. The unlawful means relied on in 
this case are contempt of court, which 
is a criminal offence. For that purpose, 
the defendant must have intended to 
damage the bank. The damage to the 
bank need not have been the predomi-
nant purpose, but it must be more than 
incidental. The defendants’ predomi-
nant purpose in this case was to further 

Mr Ablyazov’s financial interests 
as they conceived them to be. But the 
damage to the bank was necessarily 
intended. Their aim was to prevent the 
bank from enforcing its claims against 
Mr Ablyazov, and both defendants must 
have appreciated that the benefit to him 
was exactly concomitant with the det-
riment to the bank. The damage was 
not just incidental. It was argued on 
behalf of Mr Khrapunov that the exist-
ence of a claim for conspiracy to commit 
contempt of court would be inconsist-
ent with public policy because it would 
substitute a remedy as of right for one 
which depended on the discretion of the 
court. The Court is satisfied that there 
is no such public policy. 

The matters alleged by the bank, if 
proved, would amount to the tort of 
conspiracy to injure by unlawful means. 
Mr Khrapunov’s second argument was 
that the English courts lacked jurisdic-
tion by reason of the general rule, in 
article 2 of the Lugano Convention to 
which both the UK and Switzerland are 
parties, that a person should be sued 
in the Convention state in which he or 
she is domiciled. The sole currently rel-
evant exception to that rule is article 
5(3), which allows a claim in tort in the 
Convention state “where the harmful 
event occurred or may occur”. Article 
5(3) is substantially identical to article 
5(3) of the Brussels Regulation (Council 
Regulation (EC) No 44/2001). 

The Court of Justice of the European 
Union (“CJEU”) has interpreted the lat-
ter to cover both: (a) the place where the 
damage occurred and (b) the place of the 

event giving rise to it. As an exception 
to the general rule, article 5(3) must be 
interpreted strictly. Although there is 
no basis for interpreting it by reference 
to national rules of non-contractual 
liability, those national rules are rel-
evant. They define the legally relevant 
conduct and whether an event is harm-
ful. The CJEU has repeatedly focused 
on the relevant harmful event which 
sets the tort in motion. This gives effect 
to an important policy of the Brussels/
Lugano scheme by promoting a con-
necting factor with the jurisdiction of a 
court which is particularly close to the 
cause of the damage. In Cartel Damage 
Claims (CDC) Hydrogen Peroxide SA v 
Akzo Nobel NV (Case C-352/13) [2015] 
QB 906 the CJEU identified the forma-
tion of a cartel, not its implementation, 
as “the event giving rise to the damage” 
. The Court of Appeal correctly identi-
fied the place where the conspiratorial 
agreement was made as the place of the 
event which gives rise to and is at the 
origin of the damage. In entering into 
the agreement, Mr Khrapunov would 
have encouraged and procured the com-
mission of unlawful acts by agreeing to 
help Mr Ablyazov to carry the scheme 
into effect. Thereafter, Mr Khrapunov’s 
alleged dealing with the assets the 
subject of the court order would have 
been undertaken pursuant to and in 
implementation of that agreement. The 
making of the agreement should be 
regarded as the harmful event which 
set the tort in motion. 

Burnden Holdings (UK) Limited v 
Fielding and another [2018] UKSC 14 

JUSTICES:
Lord Kerr, Lord Sumption, Lord 
Carnwath, Lord Lloyd-Jones, Lord 
Briggs 

BACKGROUND TO THE APPEAL 
Prior to 4 October 2007, Mr and Mrs 
Fielding, (“the Defendants”) were direc-
tors and controlling shareholders of 
Burnden Holdings (UK) Limited (“the 
Claimant”). The Claimant was the 
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holding company of a number of trad-
ing subsidiaries, including Vital Energi 
Utilities Ltd (“Vital”). On 4 October 
2007, the shareholders of the Claimant 
exchanged their shares for shares in a 
new holding company for the group, BHU 
Holdings Ltd (“BHUH”). On 12 October 
20071 , in an approved transaction, 
the Claimant effected a distribution in 
specie of its shareholding in Vital to 
BHUH. Subsequently, the shareholding 
in Vital was transferred to another new 
holding company (“VHL”). Mrs Fielding 
later sold her shareholding in VHL, and 
the Claimant went into liquidation. On 
15 October 2013, more than six years 
after the 12 October 2007 distribution, 
the Claimant, by its liquidator, issued 
proceedings against the Defendants for 
the unlawful distribution in specie of 
the Claimant’s shareholding in Vital. 
This was outside of the six-year limita-
tion period set out in section 21(3) of 
the Limitation Act 1980 in respect  
of an action by a beneficiary for breach 
of trust.

 The Defendants applied to the High 
Court for summary judgment on the 
basis that the claim was time barred. 
For the purposes of the present appeal, 
it is assumed that the distribution was 
unlawful, because this appeal concerns 
only the limitation issues; however, the 
unlawfulness of the distribution is con-
tested by the Defendants in the main 
proceedings. The High Court granted 
summary judgment in favour of the 
Defendants on the ground that the 
claim was time-barred. The Court of 
Appeal set aside the judge’s order for 
summary judgment on the basis that 
the limitation period did not run against 
the Claimant, because section 21(1)(b) 
of the Limitation Act 1980 (“section 
21(1)(b)”) provides that no limitation 
period applies to an action by a benefi-
ciary under a trust to recover from the 
trustee trust property or the proceeds 
of trust property in the possession of 
the trustee, or previously received by 
the trustee and converted to his use. 
The Court of Appeal further held that, 
in any event, there was a triable issue as 
to whether section 32 of the Limitation 
Act 1980 (“section 32”) applied. 

Section 32 provides that where any 
relevant fact has been deliberately con-
cealed by the Defendant, the period of 
limitation does not begin to run until the 
plaintiff has, or could have, discovered 

the concealment. The Defendants 
appealed to the Supreme Court on the 
proper construction of section 21(1)
(b) (in particular whether company 
directors are in possession of or have 
previously received trust property 
within the meaning of that section), and 
section 32.2 1 The date of this transac-
tion is in issue in the main proceedings, 
but for the purposes of this appeal, 12 
October 2007 is accepted as the relevant 
date. 2 Since the Court of Appeal judg-
ment, the Claimant has amended its 
claim to include an allegation of fraud. 
Under section 21(1)(a) of the Limitation 
Act, this means there could not now be 
summary judgment for the Defendants. 
Nonetheless the issue as to the meaning 
of section 21(1)(b) is of sufficient impor-
tance to have made it appropriate for 
this appeal (for which permission had 
been obtained prior to the amendment 
pleading fraud) to proceed. 

JUDGMENT 
The Supreme Court unanimously dis-
misses the appeal, finding that section 
21(1)(b) applies to trustees who are com-
pany directors, who are to be treated as 
being in possession of the trust property 
from the outset. The Court declines to 
express a final view on section 32. Lord 
Briggs gives the judgment, with which 
the rest of the Court agrees.

REASONS FOR THE JUDGMENT 

Section 21 
For the purposes of section 21, the 
Defendants are regarded as trustees, 
because they are entrusted with the 
stewardship of the company’s property 
and owe fiduciary duties to the company 
in respect of that stewardship. The com-
pany is regarded as the beneficiary of the 
trust under section 21. Contrary to the 
Defendants’ submissions, section 21(1)
(b) does not become inapplicable merely 
because the misappropriated property 
has remained legally and beneficially 
owned by corporate vehicles, rather 
than having become vested in law or in 
equity in the defaulting directors. The 
purpose of section 21(1)(b), as laid down 
in In re Timmis, Nixon v Smith [1902] 
1 Ch 176 and JJ Harrison (Properties) 
Ltd v Harrison [2002] 1 BCLC 162, is 
to give a trustee the benefit of the lapse 
of time when, although he had done 
something legally or technically wrong, 

he had done nothing morally wrong or 
dishonest. It is not intended to protect 
him where, if he pleaded the statute, he 
would come off with something he ought 
not to have. 

Section 21 is primarily aimed at 
express trustees and is applicable to 
company directors by a process of 
analogy. An express trustee might or 
might not from time to time be in pos-
session or receipt of the trust property. 
By contrast, in the context of company 
property, directors are to be treated as 
being in possession of the trust property 
from the outset. It is precisely because, 
under the typical constitution of an 
English company, the directors are the 
fiduciary stewards of the company’s 
property, that they are trustees within 
the meaning of section 21. If their mis-
appropriation of the company’s property 
amounts to a conversion of it to their 
own use, they will necessarily have pre-
viously received it, by virtue of being the 
fiduciary stewards of it as directors. In 
relation to trustees who are company 
directors, it may be that the requirement 
in section 21(1)(b) that the property be 
“previously received” by them adds lit-
tle or nothing to the other conditions 
for the disapplication of the limitation 
period. However, that requirement is 
not redundant in relation to trustees 
generally. 

On the assumed facts of the present 
case, the Defendants converted the com-
pany’s shareholding in Vital when they 
procured or participated in the unlaw-
ful distribution of it to BHUH. By the 
time of that conversion the defendants 
had previously received the property 
because, as directors of the Claimant, 
they had been its fiduciary stewards 
from the outset. Section 32 In-depth 
analysis of the section 32 issue would 
take the court into a minefield of dif-
ficulties. It is not necessary to decide 
this point because of the recent plea of 
fraud, and because of this court’s deci-
sion about the meaning of section 21, 
which mean the issue is unsuitable for 
summary judgment. Accordingly, the 
court expresses no view on the correct-
ness of the Court of Appeal’s approach 
to section 32(2). 
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Steel and another v NRAM Limited 
(formerly NRAM Plc) (Scotland) [2018] 
UKSC 13 

JUSTICES:
Lady Hale (President), Lord Wilson, Lord 
Reed, Lord Hodge, Lady Black 

BACKGROUND TO THE APPEAL 
The First Appellant, Jane Steel, is a 
solicitor. In 2007 she was a partner in 
Bell & Scott LLP, the Second Appellant, 
who were a firm of solicitors in Glasgow. 
In her capacity as a solicitor Ms Steel 
had, for many years, acted for a Mr 
Hamish Munro, and subsequently a 
company in which he had an inter-
est – Headway Caledonian Ltd. This 
company was the registered owner of 
Cadzow Business Park in Hamilton, 
a property which comprised four dif-
ferent units, and had been registered 
with the Land Register in two separate 
titles. When the business park was 
purchased, Headway Caledonian had 
granted the Respondent, NRAM, an ‘all 
sums’ standard security over the prop-
erty, which had been registered against 
the titles in 1998.

In addition, in 2002, Headway had 
granted NRAM a floating charge over all 
its assets. In 2006 Headway entered into 
a contract for the sale of Unit 1 of the park 
and a request was duly made to NRAM 
to release this unit from its security. 
This was agreed by NRAM, in consid-
eration of a repayment of £495,000, 
and it was understood by both parties 
that after the sale the security would 
remain in place in relation to Units 2 
and 4 (Unit 3 having already been sold 
in 2005). The sale was due to complete 
on 23 March 2007. At 5pm on 22 March 
Ms Steel sent an email to NRAM asking 
for a letter of non-crystallisation of the 
floating charge, and for the execution of 
two draft deeds of discharge. Ms Steel 
wrote: “I also attach discharges for sign-
ing and return . . . as the whole loan is 

being paid off for the estate and I have a 
settlement figure for that.” This request 
was not queried by NRAM, and the two 
deeds of discharge (which referred to the 
discharge of security over all three of 
the remaining units, rather than just 
Unit 1) were executed and a letter of 
non-crystallisation drafted and signed.

The letter was signed by Mr Clarke, 
the head of the Loan Review Team, who 
made no attempt to check the accuracy 
of Ms Steel’s statements against the 
material on NRAM’s file. It has since been 
accepted by Ms Steel that the statement 
in her email was entirely inaccurate – 
she had never been instructed that the 
whole loan was to be repaid, and nei-
ther did she have a settlement figure for 
that repayment. At trial, Ms Steel could 
not explain this error, and the fact that 
the security had been discharged went 
unnoticed by NRAM until 2010 when 
Headway Caledonian went into liquida-
tion. NRAM consequently issued a claim 
against Ms Steel (and Bell & Scott LLP) 
for damages suffered as a result of its 
reliance on her email of 22 March 2007. 

NRAM alleged that she had owed it 
a duty of care and had made the state-
ments in the email negligently. The Lord 
Ordinary dismissed the claim, but the 
Inner House allowed NRAM’s reclaim-
ing motion, and substituted an award 
of damages in its favour of £369,811.18. 

JUDGMENT 
The Supreme Court unanimously allows 
the appeal and restores the interlocutor 
of the Lord Ordinary. Lord Wilson gives 
the judgment, with which Lady Hale, 
Lord Reed, Lord Hodge and Lady Black 
agree.

REASONS FOR THE JUDGMENT
The starting point, when considering 
whether someone is liable for a care-
less misrepresentation which causes 
economic loss, is the case of Hedley 
Byrne & Co Ltd v Heller & Partners 
Ltd [1964] AC 465. What lay at the 
heart of that decision was the need, in 
order for the representor to be liable, 
for the representee reasonably to have 
relied on the representation, and for the 
representor reasonably to have foreseen 
that he would do so [18-19]. However, 
it has since become clear that not all 
claims in tort for losses resulting from 
careless representations can easily be 
resolved by reference to this concept of 

assumption of responsibility. This was 
what prompted Lord Griffiths, in Smith 
v Eric Bush; Harris v Wyre Forest 
District Council [1990] 1 AC 831, to 
propose a threefold test that required 
(1) that it was foreseeable that, were the 
information given negligently, the claim-
ants would be likely to suffer damage; 
(2) that there was a sufficiently proxi-
mate relationship between the parties; 
and (3) that it was just and reasonable 
to impose the liability. This test was 
considered in Caparo Industries Plc 
v Dickman [1990] 2 AC 605, and for 
many years the court in Caparo was 
considered to have indorsed it. However, 
as has already been explained by the 
Supreme Court in other recent cases, 
the court’s decision in Caparo was actu-
ally more nuanced than has often been 
allowed, and in fact the case is notable 
for its reassertion of the need for it to be 
reasonable for the representee to have 
relied on the representation, and for the 
representor to have reasonably foreseen 
that they would so rely. 

Indeed, it is now clear that this con-
cept of assumption of responsibility 
remains the foundation of liability for 
a careless misrepresentation, although 
the concept may sometimes require cau-
tious incremental development in order 
to fit cases to which it does not readily 
apply. Such development is unneces-
sary here, however, as the concept fits 
the case perfectly. Consideration of six 
relevant authorities demonstrates that 
a solicitor will not assume responsibil-
ity towards the opposite party unless 
it was reasonable for the latter to have 
relied on what the solicitor said, and 
unless the solicitor should reasonably 
have foreseen that the opposite party 
would actually rely on the statement. 
These ingredients of reasonable reliance 
and foreseeability are particularly rel-
evant to a claim against a solicitor by 
the opposing party, because it is pre-
sumed to be inappropriate for a solicitor 
to assume such a responsibility towards 
the other side. 

In this case, the Lord Ordinary had 
found that Ms Steel generally expected 
NRAM to check her requests before 
complying with them, and therefore that 
she had not foreseen that they would 
rely on her assertions without check-
ing their accuracy. In addition, any 
prudent bank taking basic precautions 
would have checked the accuracy of 
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such statements, and it was therefore 
not reasonable for NRAM to have relied 
on the email. The majority of the Inner 
House however had disagreed, and held 
that there were certain circumstances 
which led to the conclusion that Ms 
Steel had assumed responsibility for the 
representations in the email, such that 
the court did not even need to consider 
whether NRAM should have checked its 
file. 

These circumstances included, 
amongst other things, Ms Steel’s area 
of expertise, and the fact the NRAM had 
not instructed solicitors. The approach 
of the majority was, however, incorrect. 
Nothing in the relevant case law sup-
ports a conclusion that it is not always 
necessary for a representee to show that 
it was reasonable of it to have relied 
on the relevant representation. This is 
an essential element of the concept of 
assumption of responsibility. Moreover, 
the Lord Ordinary was correct to find 
that a commercial lender about to 
implement an agreement relating to its 
security does not act reasonably if it pro-
ceeds upon no more than a description 
of the agreement’s terms put forward by 
the borrower. 

Navigators Insurance Company  
Limited and others v Atlasnavios-
N a v e g a c a o  L D A  ( f o r m e r l y 
Bnavios-Navegacao LDA) [2018] 
UKSC 26 

JUSTICES:
Lord Mance (Deputy President), Lord 
Sumption, Lord Hughes, Lord Hodge 
and Lord Briggs 

BACKGROUND TO THE APPEAL 
In August 2007 ‘B Atlantic’ (‘the 
Vessel’), owned by the Appellant, was 
used by unknown third parties in an 

unsuccessful attempt to export cocaine 
from Venezuela by strapping a parcel 
of drugs to the vessel underwater. The 
Vessel was detained by Venezuelan 
authorities. After a period of more than 
six months, the Appellant treated the 
Vessel as a constructive total loss. 
The issue raised by the present case 
is whether the owners are entitled to 
recover the Vessel’s insured value from 
the Respondents, the Vessel’s war risk 
insurers. This turns on the terms of the 
insurance policy. The cover afforded 
was on the terms of the Institute 
War Strikes Clauses Hulls-Time (‘the 
Institute Clauses’). 

The key provisions were: Clause 1: 
PERILS Subject always to the exclu-
sions hereinafter referred to, this 
insurance covers loss of or damage to 
the Vessel caused by. . . 1.2 capture sei-
zure arrest restraint or detainment, and 
consequences thereof or any attempt 
thereat. . . 1.5 any terrorist or any per-
son acting maliciously or from a political 
motive. . . 1.6 confiscation or expropri-
ation. Clause 3: DETAINMENT In the 
event the Vessel shall have been the 
subject of capture seizure arrest detain-
ment confiscation or expropriation, and 
the Assured shall thereby have lost the 
free use and disposal of the Vessel for 
a continuous period of [6] months then 
for the purpose of ascertaining whether 
the Vessel is a constructive total loss the 
Assured shall be deemed to have been 
deprived of the possession of the Vessel 
without any likelihood of recovery. 

Clause 4.1.5: EXCLUSIONS This 
insurance excludes . . . arrest restraint 
detainment confiscation or expropria-
tion . . . by reason of infringement of any 
customs or trading regulations. . . On 
a trial of preliminary issues Hamblen 
J held that Clause 4.1.5 was not con-
fined to Clause 1.2 and 1.6, but left 
open whether it applied to Clause 1.5. 
At trial, Flaux J held that the owners 
were entitled to recover, because Clause 
4.1.5 did not apply to an infringement 
of customs regulations occurring due 
to malicious acts of third parties fall-
ing within Clause 1.5, such as the 
attempted smugglers’ act in attach-
ing the drugs to the hull. The Court 
of Appeal disagreed, holding that the 
Appellant’s claim was excluded under 
Clause 4.1.5 even if it fell within Clause 
1.5. The owners appealed on the basis 
of common ground that the attempted 

smugglers were ‘acting maliciously’ 
within the meaning of Clause 1.5. 
During the course of the hearing the 
Supreme Court considered that it was 
necessary to reexamine that com-
mon ground. The parties made further  
written submissions on this point. 

JUDGMENT 
The Supreme Court unanimously 
upholds the Court of Appeal’s decision 
and dismisses the appeal. First, the 
Vessel’s loss was not caused by ‘any 
person acting maliciously’ within the 
meaning of Clause 1.5 of the Institute 
Clauses. Second, even assuming that 
there was loss caused by a person act-
ing maliciously, it was still excluded by 
Clause 4.1.5. Lord Mance writes the 
judgment. 

REASONS FOR THE JUDGMENT 
‘Acting Maliciously’ The attempted 
smugglers were not ‘acting maliciously’ 
within Clause 1.5. An element of spite, 
ill will or the like is required, although 
this is not limited to conduct directed 
towards the insured interest. An act 
directed with the relevant mental ele-
ment towards causing the loss of or 
damage or injury to other property or 
towards a person could lead to con-
sequential loss of or damage to an 
insured interest within Clause 1.5. The 
attempted smuggling cannot here be 
regarded as aimed at the detention of or 
any loss or damage to the Vessel or any 
property or person. Clause 1.5 must be 
read in its immediate context and in 
the light of the recent marine insurance 
authorities which would have been in 
the minds of the drafters of the Institute 
Clauses. With regard to context, what 
the drafters appear to have had in mind 
are persons whose actions are aimed at 
causing loss of or damage to the ves-
sel or other property or persons as a 
by-product of which the vessel is lost 
or damaged. Detection of the smuggled 
drugs and any consequent loss or dam-
age to the Vessel were the exact opposite 
of the unknown smugglers’ aim. 

The Institute Clauses were issued on 
1 October 1983 . They were drafted to 
bring fresh order and clarity to many of 
the concepts used in the market. Prior 
authority on the concept of persons 
acting maliciously is therefore relevant. 
The Mandarin Star [1968] 2 Lloyd’s 
Law Rep 47 and The Salem [1982]  
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1 QB 946 establish that for a person to 
be acting maliciously an element of spite 
or ill will towards someone is required. 
The (earlier) Institute Clauses were held 
to be obviously intended to deal with 
damage effected in the course of some 
civil disturbance. Whether the malice 
had to be directed to the cargo owner 
as opposed to the goods themselves 
was left unclear. Authorities dealing 
with malice in a tortious context and 
Victorian criminal law statutes from 
1861 do not provide helpful guidance 
to the meaning of ‘any person acting 
maliciously’ in Clause 1.5. 

The Operation of Clause 4.1.5 Even 
if the attempted smugglers had been 
‘acting maliciously’ within Clause 1.5, 
the Appellant’s claim was still excluded 
under Clause 4.1.5 as arising, at least 
concurrently, from detainment by 
reason of infringement of customs regu-
lations. First, Clause 4.1.5 is applicable 
to circumstances falling within Clause 
1.5. It would be surprising if an insured 
could improve its position by invoking 
one particular sub-clause of Clause 
1, such as Clause 1.5, as opposed to 
Clauses 1.2 or 1.6. Further, the owners 
are relying on Clause 3 to establish con-
structive total loss which is exactly the 
subject-matter of Clause 4.1.5. Second, 
neither as a matter of causation nor as 
a matter of construction, is it possible 
to treat Clause 4.1.5 as inapplicable by 
drawing some distinction between the 
malicious act and the infringement of 
customs regulations as the proximate, 
real or effective cause of the loss. 

The two are here effectively the same. 
Even if some meaningful distinction 
could be drawn between them, it does 
not follow that there is a binary choice 
between two competing proximate, real 
or effective causes of the insured loss. 
What is required is a construction of 
the particular wording, giving effect at 
each stage to the natural meaning of the 
words in their context. The general aim 
in insurance law is to identify a single 
real, effective or proximate cause of any 
loss, but in some cases there may be two 
concurrent causes of loss, particularly 
where an exception takes certain per-
ils out of the prima facie cover. Where 
an insured loss arises from the combi-
nation of two causes, one insured, the 
other excluded, the exclusion prevents 
recovery. Here two potential causes can 
be identified viz the malicious act and 

the subsequent seizure and detainment. 
It was the combination of the two that 
was fatal. As the seizure and detain-
ment arose from the excluded peril of 
infringement of customs regulations, 
the Appellant’s claim fails.

Rock Advertising Limited v MWB 
Business Exchange Centres Limited 
[2018] UKSC 24 

JUSTICES:
Lady Hale (President), Lord Wilson, 
Lord Sumption, Lord Lloyd-Jones, Lord 
Briggs 

BACKGROUND TO THE APPEAL 
MWB Business Exchanges Centres Ltd 
(“MWB”) operates offices in London. 
Rock Advertising (“Rock”) entered 
into a licence agreement with MWB to 
occupy office space for a fixed term of 
12 months. Clause 7.6 of the agree-
ment provided: “This Licence sets out 
all the terms as agreed between MWB 
and [Rock]. No other representations or 
terms shall apply or form part of this 
Licence. All variations to this Licence 
must be agreed, set out in writing and 
signed on behalf of both parties before 
they take effect.” Rock accumulated 
licence fee arrears. Rock’s director, Mr 
Idehen, proposed a revised schedule of 
payments to Ms Evans, a credit con-
troller employed by MWB. Under his 
proposal, certain payments would be 
deferred and the accumulated arrears 
would be spread over the remainder of 
the licence term. This revised schedule 
was worth slightly less to MWB than the 
original terms, because of the interest 
cost of deferral. 

A dispute arose as to whether Ms 
Evans had accepted Mr Idehen’s pro-
posal orally. MWB subsequently locked 
Rock out of the premises, terminated 
the licence and sued for the arrears. 
Rock counterclaimed, seeking damages 

for wrongful exclusion from the prem-
ises. In the County Court the judge 
found that the parties had agreed orally 
to Mr Idehen’s revised schedule; but 
the judge held that MWB could claim 
the arrears without regard to that oral 
variation, because the oral variation did 
not satisfy the formal requirements of 
Clause 7.6. Rock appealed successfully 
to the Court of Appeal, which held that 
the oral variation had also amounted to 
an agreement to dispense with Clause 
7.6. It followed that MWB was bound 
by the oral variation. MWB appealed to 
the Supreme Court. The issues were: 
(i) whether a contractual term preclud-
ing amendment of an agreement other 
than in writing (a “No Oral Modification” 
or “NOM” clause) is legally effective; (ii) 
whether the variation of an agreement 
to pay money, by substituting an obli-
gation to pay either less money or the 
same money later, is supported by the 
necessary “consideration.”

JUDGMENT 
The Supreme Court unanimously 
allows the appeal. Lord Sumption gives 
the lead judgment, with which Lady 
Hale, Lord Wilson and Lord Lloyd-Jones 
agree. Lord Briggs gives a concurring 
judgment.

REASONS FOR THE JUDGMENT 
NOM clauses are common, for at least 
three reasons: (i) they prevent attempts, 
including abusive attempts, to under-
mine written agreements by informal 
means; (ii) they avoid disputes not just 
about whether a variation was intended 
but also about its exact terms; (iii) they 
make it easier for corporations to police 
their own internal rules restricting the 
authority to agree variations. The law of 
contract does not normally obstruct the 
legitimate intentions of businessmen, 
except for overriding reasons of public 
policy. NOM clauses do not frustrate or 
contravene any policy of the law . 

The argument for disregarding NOM 
clauses is that parties cannot agree not 
to vary a contract orally, because such 
an agreement would be destroyed auto-
matically upon oral variation. However, 
there are legal systems, including widely 
used international codes, which impose 
no formal requirements for the validity 
of contracts and which yet give effect 
to NOM clauses. That suggests that 
there is no conceptual inconsistency 
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between a general rule permitting infor-
mally created contracts and a specific 
rule requiring variation to be agreed in 
writing. The same point may be made 
by reference to the treatment of “entire 
agreement clauses”, which nullify prior 
collateral agreements relating to the 
same subject matter. Where such a 
clause is relied on to modify what would 
otherwise be the effect of the agreement 
which contains it, the courts will rou-
tinely apply the clause according to its 
terms and will decline to give effect to 
the collateral agreement. 

Parties who agree an oral variation in 
spite of a NOM clause do not necessar-
ily intend to dispense with that clause. 
What the parties agreed was that oral 
variations will be invalid, not that they 
are forbidden. The natural inference 
from a failure to observe a NOM clause 
is not that the parties intended to dis-
pense with it, but that they overlooked 
it. On the other hand, if they had it in 
mind, then they were courting invalidity 
with their eyes open. The approach of 
the Court of Appeal overrides the par-
ties’ intentions to bind themselves as to 
the manner in which future changes in 
their legal relations are to be achieved. 
In many cases, statute prescribes a 
particular form of agreement. There 
is no principled reason why contract-
ing parties should not adopt the same  
prescriptions by agreement. 

The enforcement of NOM clauses 
involves the risk that a party may act 
on the varied contract but then find 
itself unable to enforce it. The safeguard 
against injustice lies in the various 
doctrines of estoppel. Reliance on an 
estoppel would require, at the very least: 
(i) some words or conduct unequivo-
cally representing that the variation 
was valid notwithstanding its informal-
ity and (ii) for this purpose, something 
more than the informal promise itself. 
The oral variation in the present case 
was invalid for want of the writing and 
signatures required by Clause 7.6. That 
makes it unnecessary to deal with the 
issue of consideration. That area of law 
is probably ripe for re-examination. The 
order of the County Court is restored. 

Lord Briggs agrees that the appeal 
should be allowed, but his reasons dif-
fer to those of Lord Sumption. To give 
effect to a NOM is not to override the 
parties’ intentions; the NOM clause will 
remain in force until both or all parties 

agree to do away with it. It is concep-
tually impossible for the contracting 
parties to impose upon themselves a 
particular scheme, but not to be free by 
further agreement to vary or abandon it 
by any method permitted by the general 
law. Although various international law 
codes give effect to NOMs, these either 
(i) form part of a national law, in which 
case they bind parties as would an 
English statute, or (ii) have been chosen 
by the parties, in which case the parties 
may agree to depart from those princi-
ples. Entire agreement clauses are not 
a useful analogy: they do not purport 
to bind the parties’ future conduct, so 
do not involve the same conceptual 
difficulties as NOM clauses. There is 
a powerful analogy with negotiations 
subject to contract, where the parties 
may abandon the requirement of a for-
mal written agreement only expressly or 
by necessary implication. 

In Lord Briggs’ view, a NOM clause 
binds the parties until they expressly 
(or by necessary implication) agree to 
do away with it. This accords with the 
analysis adopted in most other common 
law jurisdictions. In this case, the oral 
variation said nothing about the NOM 
clause, which has not been done away 
with by necessary implication

SOUTH AFRICA

Kelbrick & others v Nelson Attorneys 
& another (307/2017) [2018] ZASCA 55

JUSTICES:
Shongwe ADP, Wallis, Dambuza and 
Van der Merwe JJA and Makgoka AJA 

BACKGROUND TO APPEAL.
The appellants sold, by an agreement 
on 4th September 2006, their properties 
to a property developer called Status 
Homes for R1 400 000. The considera-
tion was to be by way of a new property 
built by Status Homes for the appellants 
in lieu of the purchase price. 

Status Homes was not able to com-
ply with the terms of the agreements, 

because it failed to remove some restric-
tive conditions on the title in a timely 
manner. By the time it had succeed-
ing in removing the conditions, the 
property market had declined, and its 
prospective buyers was withdrawing. 
Its financiers refused to extend further 
credit. It was eventually liquidated. The 
appellants instituted a claim for dam-
ages based on negligence 3 against the 
first respondent as the attorneys who 
had drawn the agreements and acted as 
conveyancers in the transaction. 

The appellants instituted action in 
the court a quo against the respond-
ent, claiming payment of the amounts 
they could not recover from Status 
Homes. The summons was served on 
the respondent on 30 August 2011. In 
its particulars of claim, the appellants 
alleged that the respondent owed them 
a duty of care because it had drafted 
the sale agreements and had acted as 
the conveyancer in the transaction. The 
appellants alleged that the respondent 
had breached the said duty of care by 
failing to advise them of the risks inher-
ent in the transaction. In its plea to  
the appellants’ particulars of claim, the 
respondent admitted that it owed the 
appellants a duty of care in the terms 
pleaded by the appellants, but denied 
having breached it. In addition, the 
respondent raised a special plea, con-
tending that the appellants’ claim had 
prescribed. The essence of the special 
plea was the following: the properties 
were transferred to Status Homes on 
27 July 2007. As no construction had 
taken place for a period of a year since 
registration, it alleged that it must have 
been apparent to the appellants that no 
construction was going to commence 
and that Status Homes was in material 
breach of the agreement and that they 
(the appellants) would suffer damages 
as a result. [8] In the circumstances, 
the first respondent contended that 
by 27 July 2008 the appellants had a 
completed cause of action. Accordingly, 
prescription commenced to run from 
that date and was completed on 26 
July 2011. As the summons was served 
on 30 August 2011, more than three 
years after 26 July 2008, the appel-
lants’ claims had prescribed. In the 
alternative, the respondent contended 
that the appellants’ claims prescribed 
on 3 September 2009, three years after 
the signing of the agreements. This 
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alternate contention was not pursued 
with any vigour in argument. In its 
endeavour to discharge the onus, the 
respondent presented the evidence of 
Mr Charles Nelson (Nelson), an attor-
ney and a member of the respondent. 
The essence of his evidence was the 
following. He informed the appellants 
at length of the risks involved in the 
transaction and took steps to protect 
their interests. When the property 
market crashed, Status Homes found 
itself in a difficult financial position in 
that purchasers were cancelling their 
agreements to purchase units in the 
development. Status Homes was unable 
to proceed with the development, as the 
financing bank refused to release fur-
ther funds from the development bond. 
According to Nelson, as early as May 
2007, approximately two months before 
the transfer of the properties into the 
name of Status Homes, the appellants 
were already expressing concerns and 
were contemplating cancelling their 
agreement. In a judgment delivered on 
2 March 2017, the respondent’s pri-
mary contention – that the appellants 
had a completed cause of action by 
27 July 2008 – found favour with the 
court a quo. In the result, it held that 
the appellants’ claims had prescribed, 
and accordingly dismissed those claims 
with costs. The issue in the appeal is 
whether the court a quo was correct in 
finding that the appellants’ claims had 
prescribed. 

JUDGEMENT
The Supreme Court unanimously 
upheld the appeal with costs. The Court 
held that prescription begins to run as 
soon as the creditor acquires knowledge 
of the facts necessary to institute action 
and not before. The order of the High 
Court was set aside and replaced with 
the following: The defendant’s special 
plea of prescription is dismissed with 
costs’. 

REASON OF THE JUDGEMENT
Makgoka AJA give the judgement with 
Shongwe ADP, Wallis, Dambuza and 
Van der Merwe JJA concurring. He said 
a convenient starting point is s 12 of 
the Prescription Act 68 of 1969 (the 
Prescription Act), the relevant parts of 
which read: ‘(1) Subject to the provisions 
of subsections (2) and (3), prescription 
shall commence to run as soon as the 

debt is due., (2) If the debtor wilfully pre-
vents the creditor from coming to know 
of the existence of the debt, prescrip-
tion shall not commence to run until 
the creditor becomes aware of the exist-
ence of the debt. (3) A debt shall not be 
deemed to be due until the creditor has 
knowledge of the identity of the debtor 
and of the facts from which the debt 
arises: provided that a creditor shall 
be deemed to have such knowledge if 
he could have acquired it by exercising 
reasonable care.’

In Truter & another v Deysel [2006] 
ZASCA 16; 2006 (4) SA 168 (SCA) para 
15, the court held that: 

‘For the purposes of the Act, the term 
‘debt due’ means a debt, including 
a delictual debt, which is owing and 
payable. A debt is due in this sense 
when the creditor acquires a complete 
cause of action for the recovery of the 
debt, that is, when the entire set of 
facts which the creditor must prove 
in order to succeed with his or her 
claim against the debtor is in place 
or, in other words, when everything 
has happened which would entitle 
the creditor to institute action and to 
pursue his or her claim’. 

The court therefore has to determine 
the nature of the claim being advanced 
by the appellants and when it arose, 
before considering whether the appel-
lants had actual knowledge of ‘the facts 
from which the debt arises’ from 27 July 
2008 as alleged by the respondent. In 
the court’s view, the High Court failed to 
have regard to the evidence before it. Had 
it done so, it would have been apparent 
to it that the removal of the restrictive 
conditions was a critical consideration. 
This aspect received no attention at all 
in the judgment of the High Court. That 
the construction could not commence 
without the removal of the restrictive 
conditions on the title deed of the prop-
erty, was common cause. 

As stated earlier, Nelson conceded 
that much during crossexamination. 
The restrictive conditions were only 
removed on 26 August 2008. Therefore, 
on 28 July 2008, the date on which the 
respondent contended was the incep-
tion date of the prescriptive period, 
the construction could not have com-
menced. Nelson conceded further that 
in view of this fact, had the appellants 

approached him before 26 August 2008 
with complaints about the develop-
ment not commencing, he would have 
informed them to be patient as it was 
Status Homes’ intention to commence 
construction once the restrictive condi-
tions had been removed. Indeed, that 
intention is manifest from objective 
sources. For example, on 13 August 
2008, Nelson wrote a letter to a land-
owner whose property adjoins the 
property, and conveyed Status Homes’ 
intention to erect the new property. He 
further mentioned a need to remove the 
restrictive conditions for the develop-
ment to proceed. 

Also, on 20 August 2008 Nelson 
deposed to an explanatory affidavit in 
support of a final order for the removal 
of the restrictive conditions, explaining 
the steps he had taken to give effect to 
the provisions of the provisional order. 
Once the restrictions were removed, the 
construction commenced shortly there-
after. In the founding affidavit in support 
of the application, the sole member of 
Status Homes stated that the removal 
of the restrictive conditions was neces-
sary for the development to commence 
on the consolidated property. The appli-
cation culminated in the order of 26 
August 2008. According to Nelson, he 
attended to, and secured the removal 
of the restrictive conditions within a 
reasonable time after the conclusion of 
the agreements. The court had gone to 
great length, perhaps unnecessarily, on 
the removal of the restrictive conditions. 
This is to demonstrate the importance 
of this issue for the determination of the 
special plea. It must also be borne in 
mind that the provisional order for the 
removal of the restrictive conditions was 
granted at the instance of the respond-
ent, on 15 July 2008, just over a week 
before 27 July 2008 – the respondent’s 
chosen date for the prescriptive period 
to commence. 

The respondent’s main difficulty is 
this: during July and August 2008, it 
was engaged in efforts to remove the 
restrictive conditions, so that construc-
tion could commence. It is therefore 
difficult to see how a court can hold 
that by 27 July 2008, notwithstanding 
those efforts, there was no prospect that 
construction would go ahead and that 
the appellants had a completed claim 
against the respondent for alleged neg-
ligence. Even if the court could reach 
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that conclusion, on the basis that the 
application to remove the restrictive 
conditions was a desperate last attempt 
by the developer, there is no basis on 
which it could be concluded that the 
appellants would have had knowledge of 
that fact. On the contrary, the respond-
ent’s efforts would have given assurance 
to the appellants that once the restric-
tions were removed, construction would 
commence. 

This is in fact what happened. It is 
an untenable proposition, which in the 
court’s view, exposes the flawed prem-
ise of the respondent’s argument. As a 
matter of fact, construction could not 
legally commence on 27 July 2008. As 
a result, the removal of the legal impedi-
ment occurred after the respondent’s 
‘cut-off’ date. Nelson could not adduce 
any evidence that on 27 July 2008 the 
appellants had actual knowledge of all 
the requisite facts contemplated in s 
12(3) of the Prescription Act. Indeed, 
as the very existence of the claims 
depended upon the failure of the devel-
opment project, it is debatable whether 
the pleaded claims could have arisen 
before the conditions were removed, but 
if they did, there is no reason to think 
that the appellants were aware of the 
facts giving rise to that claim. 

The court held that as the claims 
are in summary that the negligent and 
wrongful conduct of the respondent 
caused the appellants to suffer loss 
as a result of the breach by Status 
Homes of its obligation to construct 
the dwellings and make them avail-
able to the appellants, the appellants 
would only have a claim against Status 
Home when they became aware that it 
would not construct the dwellings. Their 
claim against the respondent could not 
arise any earlier. From the perspective 
of prescription it was therefore neces-
sary for the respondent to prove that by 
27 July 2008 Status Homes would not 
construct the development and that the 
appellants were aware of the fact. 

Working backwards, by February 
2009, when construction ceased, they 
would have known that the develop-
ment would not go ahead, but in July 
2008 they were still awaiting the out-
come of the application to remove the 
restrictive conditions. The respondent 
did not prove that by July 2008, the 
development would not proceed, nor 
that the appellants were aware of that 

fact. Accordingly, the respondent failed 
to prove that prescription started to run 
on 28 July 2008 and that the period 
of prescription had passed before the 
service of summons on 30 August 2011. 

In sum therefore, the court took the 
view that the respondent’s allegation in 
the special plea that it must have been 
apparent to the appellants by 28 July 
2008 that no construction was going to 
commence, is unsustainable. 

Tiekiedraai Eiendomme v Shell 
South Africa Marketing & others 
(1206/2016) ZASCA 41 

JUSTICES:
Swain and Mbha JJA and Mothle, 
Hughes and Schippers AJJA Heard: 

BACKGROUND TO APPEAL
The appeal concerns the interpreta-
tion of clause 21 of the lease agreement 
concluded between Shell South Africa 
Marketing (Pty) Ltd (Shell) the first 
respondent and H L Hall & Sons (Group 
Services) (Pty) Ltd (Hall & Sons) the sec-
ond respondent, in terms of which Shell 
was granted a right of pre-emption to 
purchase the leased property described 
as Portion 1 of Erf 49 Mataffin Township. 
The issue for determination is whether 
or not Shell validly exercised its right of 
pre-emption. The High Court, held that 
Shell had validly done so and granted 
a declaratory order that the agree-
ment of sale purportedly concluded 
between Hall & Sons as the seller, and 
Tiekiedraai Eiendomme, the appellant, 
as the purchaser, was deemed to have 
been concluded between Hall & Sons 
and Shell. 

Tiekiedraai contends that the right 
of pre-emption was triggered when 
Hall & Sons gave notice to Shell on 30 
October 2014 of Tiekiedraai’s offer to 
Hall & Sons to purchase the property. 
Shell however contends that such right 
was only triggered when the agreement 
of sale concluded between Tiekiedraai 

and Hall & Sons was sent to it on 5 
December 2014. If it is found that the 
right of pre-emption was triggered by 
the notice of 30 October 2014, then the 
appeal must succeed, as Shell failed to 
accept it within 30 days of its receipt 
in terms of clause 21.3 of the lease. 
If, however, this notice did not trigger 
clause 21.3, which was only triggered 
by the receipt by Shell of the agreement 
concluded between Tiekiedraai and Hall 
& Sons on 5 December 2014, then Shell 
accepted the offer within the period of 
30 days, and the appeal must fail. 

JUDGEMENT
The judgement of the Supreme Court 
was delivered by Mbha JA with Swain 
JA and Mothle, Hughes and Schippers 
AJJA concurring. The court held that 
for the pre-emption to be valid, the les-
sor must inform the lessee of the terms 
and conditions in all respects upon 
which prepared to sell property to third 
party. The failure by lessor to do so ren-
ders the sale agreement with third party 
invalid. The right of pre-emption was 
validly exercised by lessee. The appeal 
was therefore dismissed.

REASON FOR JUDGEMENT
The detailed factual matrix giving rise to 
the dispute, is as follows. On 30 October 
2014, Hall & Sons advised Shell by 
e-mail that Hall & Sons had received an 
offer from Tiekiedraai for the purchase 
of 1 of Erf 49, quoting the offer price and 
which was leased by Hall & Son to Shell. 
On 30 October 2014, Shell acknowl-
edged receipt of Hall & Sons’ aforesaid 
email together with Tiekiedraai’s offer 
dated 28 October 2014, and stated that: 
‘[w]e [Shell] are seriously considering it 
and will revert soon’.

 On 1 December 2014, Shell sent an 
e-mail to Hall & Sons advising that Shell 
was close to getting Board approval. 
Shell asked to be furnished with a draft 
of the sale agreement and suggested in 
the alternative that its attorneys draft 
one. Hall & Sons responded to Shell on 2 
December 2014, recording that in terms 
of clause 21 of the lease agreement, the 
30 day period within which Shell had 
to exercise its right of preemption, had 
expired on 30 November 2014. Hall & 
Sons had accordingly prepared a sale 
agreement and sent it to Tiekiedraai. 
Undeterred, and on the 3 December 
2014, Shell sent a further e-mail to 

 ■ Pre-emption right

 ■ Condition precedent

 ■ Interpretation

Land Law



17

www.nglawdigest.com Law Digest Spring 2018

Hall & Sons advising that Shell had full 
board approval for the R17 million pur-
chase price for the property plus VAT, 
and requested that the parties discuss 
the issue.

 On 5 December 2014, Shell 
addressed a further e-mail to Hall & 
Sons recording that the latter’s e-mail 
and offer by Tiekiedraai forwarded on 
30 October 2014, did not comply with 
clause 21 of the lease. It recorded fur-
ther that once Shell had sight of the 
sale agreement or an offer to purchase 
with all the terms and conditions spelt 
out, Shell had 30 days from the date of 
delivery, to match the offer. In response 
and on the same day Hall & Sons sent 
an e-mail to Shell, enclosing a copy of 
the sale agreement it had purportedly 
concluded with Tiekiedraai. 

On 9 December 2014, Shell sent an 
e-mail to Hall & Sons acknowledging 
receipt of the signed sale agreement 
between Hall & Sons and Tiekiedraai 
and averring that clause 17 thereof, 
which recorded that Shell had not 
exercised its pre-emptive right to pur-
chase the property, was incorrect. Shell 
added that the agreement between Hall 
& Sons and Tiekiedraai would have to 
be cancelled, and a new agreement on 
the same terms and conditions would 
have to be concluded between Hall & 
Sons and Shell. 

The court turned to consider Clause 
21 of the lease agreement which reads 
as follows: 

‘21. SALE At any time during the cur-
rency of this lease or any extension 
thereof the Lessor undertakes that it 
will not sell, or otherwise dispose of, 
the premises or any portion thereof, 
to any third party without first having 
offered to Shell to sell or dispose of it, 
or the relevant portion thereof, to Shell, 
on the identical terms and conditions 
in all respects upon which the Lessor 
was prepared to sell or dispose of it, 
or the relevant portion thereof, to the 
third party, and to this end the Lessor 
further undertakes – 21.1 that it will, 
before selling or otherwise disposing 
of the premises or any portion thereof 
to any third party, first offer to sell or 
dispose of its, or the portion thereof 
in question, to Shell in writing on the 
identical terms and conditions in all 
respects upon which it is prepared 
or is desirous of selling or disposing 

thereof to the third party; 21.2 in the 
offer referred to in 21.1, furnish the 
terms and conditions in all respects 
upon which it is prepared or is desir-
ous of selling or disposing thereof 
to the third party, save that it shall 
not be obliged to disclose to Shell the 
name and address of the third party; 
21.3 the offer referred to in 21.1 shall 
remain open for a period of 30 (thirty) 
days from the date of receipt thereof 
by Shell; 21.4 should Shell decline 
the said offer, or not accept it within 
the said period of 30 (thirty) days, the 
Lessor will not thereafter dispose of 
the premises, or the portion thereof 
in question, to the said third party 
at a price lower or on terms and/or 
conditions more favourable in any 
way at all, to such third party, than 
the price, terms and conditions upon 
which the offer was made to Shell in 
terms of 21.1; 21.5 failure on Shell’s 
part to accept any offer made to it in 
terms of the foregoing shall entitle the 
Lessor to dispose of the premises, or 
the relevant portion thereof, to the 
third party in question, but no-one 
else, upon terms not more favourable 
to such third party than the last offer 
refused by Shell, upon condition that 
any such sale or disposal shall not 
be concluded without first binding the 
third party to the terms and conditions 
of this lease. Failure on Shell’s part 
to accept any such offer shall in no 
way affect the obligations undertaken 
by the Lessor as set forth elsewhere 
herein.’ (Emphasis added) 

The court held that the key ques-
tion that arises is whether the offer 
of 30 October 2014 complied with the 
terms set out in clause 21 of the lease 
agreement, namely, that it contained 
‘the identical terms and conditions in 
all respects’, upon which Hall & Sons 
was prepared to sell the property to 
Tiekiedraai. 

The court held that that the argu-
ment that email of 30th October 2014 
fully discharged Hall & Son’s obligation 
is unsustainable on the facts, and the 
plain wording of Tiekiedraai’s offer and 
clause 21 of the lease agreement. First, 
the papers make it clear that from the 
outset, Shell had taken the position 
that the email of 30 October 2014 by 
Hall & Sons did not constitute notice in 
terms of clause 21, as it did not contain 

the identical terms and conditions in 
every respect upon which Hall & Sons 
were prepared to sell the property to 
Tiekiedraai. Indeed, Shell considered 
that Tiekiedraai’s offer was an outline 
of the basis upon which Hall & Sons 
were prepared to contract. 

Viewed against the clear provisions 
of clause 21, the offer of 30 October 
2014 omitted patently, in the court’s 
view, to reflect the identical terms and 
conditions in all respects upon which 
Hall & Sons was prepared to sell the 
property to Tiekiedraai. Clearly, Hall 
& Sons had no intention of selling the 
property on the conditions as set out in 
the said offer. The court so held because 
the offer states that it was subject to, 
‘. . . the further terms and conditions to 
be incorporated in the sale agreement to  
be agreed upon.’ Plainly the offer does 
not contain and was never intended to, 
‘. . . furnish the terms and conditions, 
in all respects, upon which. . .’ Hall & 
Sons was ‘. . . prepared or is desirous of 
selling. . .’ the property to Tiekiedraai. 
The offer merely contains a description 
of the property to be purchased, the par-
ties seeking to contract, the purchase 
price, that Shell has a right of pre- 
emption and that the purchase price is 
to be financed by a way of a bond. 

Self-evidently, a binding agreement 
could not and was never intended to be 
concluded on the terms set out in the 
offer, in the absence of agreement on 
the further terms. It is for this reason 
that the agreement of sale concluded 
between Hall & Sons and Tiekiedraai, 
deals extensively with the provision of 
engineering services to the property 
such as sewer, water and electricity, 
who will be responsible for maintain-
ing the supply of water, electricity and 
sewerage pending such installation and 
the acquisition of zoning and a regula-
tion 38 certificate. 

Simply put the phrase ‘identical 
terms and conditions in all respects’ has 
a clear meaning. All of the terms and 
conditions of the proposed agreement 
between Tiekiedraai and Hall & Sons, 
had to be furnished to Shell. The terms 
and conditions that had to be supplied 
to Shell were not simply the material 
terms and conditions, but all of the 
terms and conditions, because they 
had to be provided ‘in all respects’. This 
interpretation is consistent with the sur-
rounding circumstances set out above. 
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Shell had to be afforded the opportunity 
to conclude an agreement with Hall & 
Sons, on the identical terms and condi-
tions as any agreement to be concluded 
between Shell and Tiekiedraai, in order 
for Hall & Sons to fulfil its obligations 
to Shell in terms of its right of pre- 
emption, contained in clause 21. 

The absence of agreement between 
Tiekiedraai and Hall & Sons on all of the 
terms and conditions on which they were 

prepared to contract, precluded fulfil-
ment by Hall & Sons of its obligations 
to Shell in this regard. In light of what 
is stated above, the court agreed with 
the High Court’s finding that the offer 
of 30 October 2014 did not comply with 
clauses 21 and 21.2 of the lease agree-
ment 12 and did not, as a consequence, 
trigger the commencement of the 30 day 
period within which Shell had to exer-
cise its right pre-emption. The court also 

agreed with the High Court’s further 
finding that there was only compliance 
with these clauses on 5 December 2014, 
when the sale agreement signed by 
Hall & Sons and Tiekiedraai, was sent 
to Shell. Shell exercised its right pre-
emption upon receipt thereof, within the 
requisite period and validly exercised its 
right of pre-emption. The appeal must  
accordingly fail.
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 Zenith’s Bank Head of Legal, Mr Ifeanyi Omeke and Mr Victor Ovia,
 Managing Director Combase Energy Limited

Mr Gbenga Oyebode MFR With Dr Olayinka David-West Of The Lagos Business School

Mr Olusola Teniola, Adebiyi Alex-Adedipe, Seun Farotade & Olamide Olaleye Odunayo Eweniyi, Joshua Chibueze & Somtochukwu Ifezue Co-Founders Piggybank.ng

(L-R) Denis O’Brien, DCEO, Interswitch Digital at Interswitch Group Akin Sawyer, Arca Payments 
Company and Omoshalewa Fajobi, Director Tengen

(L-R) The Panelists Session One: Akintoye Akindele Partner Synergy Capital, Elochukwu Umeh MD/ 
CEO Terragon Group, Olumide Soyombo Founder Leadpath, Adekumbi Ademiluyi (COO, Netplus) 
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(L-R) A Guest With Tolu Akindele and Tomiwa Oshinkalu of Platform Capital

The Panelists Akintoye Akindele,( Partner Synergy Capital), Elochukwu Umeh, (MD/CEO Terragon 
Group), Olumide Soyombo, (Founder Leadpath), Adekumbi Ademiluyi, (COO, Netplus) Obina Ekezie  
(Co-founder Wakanow), Abu Sadiq (COO Barclays Bank)

(L-R) Miss Barbara Osakwe, Mrs Folashade Duale and Stephen Azubuike of StephenLegal.com.ng

(L-R) Aderonke Alex-Adedipe, Seun Adepoju and Mayokun Adepoju

(L-R) A couple of Guests at the event with Ebi Enaholo, (Co-Chief Operating Officer Bank Capital 
Limited)

Lloyd Onaghinon (Head, TMT,Stanbic IBTC), Ijeoma Agboti Obatoyinbo (MD/CEO, FBNQUESTFunds), 
Eghosa Omoigui (Managing Partner, EchoVC), Idris Saliu (Co-Founder, Vanso),Mrs Olayinka David-West 
(Director, Lagos Business School)
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CEO, FBNQUESTFunds), Eghosa Omoigui (Managing Partner, EchoVC), Idris Saliu (Co-Founder, Vanso), 
Mrs Olayinka David-West (Director, Lagos Business School), Soibi Ovia and Adeniyi Duale

Ikechukwu Gboneme, Tunji Oduntan (Middle) and a guest at the event
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Mimi Brown Osondu, Adavize Alao, Chiamaka Madubuike. Front: Adeniyi Duale and Adeleke  
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Are they really better 
than us? Placing 
Nigerian Lawyers 
on an Equal Footing 
with their Foreign 
Counterparts 

Working as a lawyer in a com-
mercial law firm in Nigeria will 
almost always involve work-

ing alongside lawyers in other parts of 
the world. On a variety of transactions, 
Nigerian lawyers work with lawyers in 
the United Kingdom, United States, 
South Africa, and many other coun-
tries to deliver results to their clients. 
In many of those cases, the Nigerian 
and foreign law firms are acting for the 
same party, and often, transactions 
that could ordinarily be spearheaded by 
Nigerian lawyers are assigned to foreign 
lawyers to manage. 

In the course of observing trans-
actions involving foreign law firms 
alongside even the biggest and best 

Nigerian law firms, one very quickly 
recognises that there are differences 
in their approaches and as a result, 
their work output. Very often, these 
differences can be quite critical for a 
fast-paced business environment. For 
instance, a Due Diligence Report that 
may take a Nigerian law firm three 
weeks to turn around might take their 
foreign counterparts just a week. This 
could make the Nigerian law firm look 
comparably less competent. 

Furthermore, Associates at foreign 
law firms come across as being adept; 
effective; ‘on top of their game’; able to 
run transactions with minimal supervi-
sion etc. One really begins to wonder 
“do they have two heads”. As such, 
one cannot help but compare Nigerian 
Associates to their foreign counterparts. 
Discussions with colleagues at various 
Nigerian law firms have revealed that 
their supervisors and managers do this 
frequently – senior lawyers often ask 
how young lawyers abroad are able to 
perform glaringly different from their 
Nigerian counterparts. This issue was 
also raised by a prominent senior lawyer 
at the Nigerian Bar Association’s Section 
on Business Law 2017 conference. 

The reason for the disparity is really 
simple; expecting a Nigerian-trained 
lawyer working in Nigeria to perform like 
a lawyer trained and working abroad is 
like planting blueberry seeds and hop-
ing to somehow reap strawberries. This 
is not because Nigerian lawyers are not 
intelligent; we most certainly are, par-
ticularly given that we still find a way 
to excel amidst the limited tools and 
resources at our disposal. However, 
if it is strawberries we are after (and 

– Yimika Adesola – Legally engaged
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there’s no implication that strawberries 
are better than blueberries) there are 
certain investments that must be made 
in the Nigerian lawyer and the Nigerian 
law student. 

This article seeks to identify some of 
those investments and highlight some 
‘low-hanging fruit’ that can help us take 
steps to bridging this gap. 

Please note that “Associates” in this 
article refers to Trainees, Associates 
and Senior Associates, and “foreign”, 
“abroad” and their synonyms largely 
refer to the United Kingdom, South Africa 
and the United States.

TRAINING & EXPOSURE
Usually, the difference in the perfor-
mance of Nigerian lawyers and their 
foreign counterparts can be quickly 
traced to a wide disparity in the qual-
ity of education and training they have 
received.

This article does not seek to rehash 
the issues plaguing the educational sys-
tem in Nigeria; this is a widely discussed 
topic. However, it identifies the train-
ing of Nigerian lawyers as an issue that 
must be given more attention.

The quality of education and training 
received by lawyers in Nigeria is incom-
parable with that received by lawyers 
abroad. For example, a cursory look 
at the curriculum of the Nigerian Law 
School’s Bar Programme and the cur-
riculum of the Legal Practice Course in 
England will reveal the difference in con-
tent quality to be night and day. After 
the Legal Practice Course in England, 
a graduate emerges equipped to work 
as a Trainee Associate in his chosen 
field. After the Nigerian Law School on 

the other hand, a graduate still has to 
learn what a debenture is!

Again, this article does not seek to 
rehash the issues plaguing the edu-
cational system in Nigeria. What is of 
concern here is that law firm proprie-
tors generally agree on the inadequacies 
of the Nigerian educational system, but 
still fail to take proper responsibility for 
the training of their Associates. A survey 
conducted by Legally Engaged revealed 
that too often (a whopping 92 percent 
of the time to be precise), new wigs are 
thrown into the role of an Associate and 
expected to deliver on tasks they do not 

even understand. There are unfortu-
nately very few law firms that expose 
their new wigs to proper orientation and 
training at the start of their careers. 
New wigs are expected to immediately 
dive in and “learn on the job” because 
that is the way their seniors did it.

What to do – “the way our seniors did 
it” has not lead us anywhere desirable 
so far, so perhaps it is time to take a 
different approach. Law firms should 
create or seek out structured training 
programmes for their Associates, par-
ticularly the new wigs. These trainings 
should be based on a curriculum that 
reflects the type of tasks they will be 
required to undertake. 

“Learning on the job” breeds lawyers 
who merely understand what to do and 
not necessarily why it is so done. This is 
because very often, without structured 
training, most Senior Associates and 
Partners assume that their new lawyers 
already have certain knowledge, and 
hardly take time to explain the basics 
within a transaction. Thus, these new 
lawyers will continually struggle when 

faced with scenarios different from 
those they are used to, and may con-
tinually need to have their hands held. 
The ability to take initiative, think on 
one’s feet and adopt a set of principles to 
a variety of scenarios should be instilled 
in lawyers ideally from the university, 
law school, or at the latest, in their first 
few years of legal practice.

TOOLS & INFRASTRUCTURE
Most commercial lawyers working in 
Nigeria are already aware of how far legal 
technology has advanced in the ‘devel-
oped’ world. Some of the legal tasks 
that can now be automated include 
legal research, preliminary legal due 
diligence, contract review, brief prepa-
ration, and evidence collation. In some 
cases, these tasks can be carried out 
within minutes.

Additionally, foreign Associates tend 
to have a suite of administrative sup-
port staff ranging from paralegals to 
research assistants and personal assis-
tants albeit shared.  They also have 
foolproof and easily-adaptable tem-
plates and precedents for almost every 
type of agreement they will ever need to 
draft, and for every type of legal opinion 
they will ever need to render.

Because of this, they can focus solely 
on the application of the law, and churn 
out near-perfect work in little to no time. 
These foreign Associates are usually not 
preoccupied with chasing invoices, run-
ning photocopies or even carrying out 
research.

What to do – ideally, Nigerian law 
firms proprietors should provide their 
Associates with the tools they require 
to work efficiently. However, it is under-
stood that these tools can cost up to 
hundreds of thousands of dollars, 
thus too expensive for some Nigerian 
law firms. Hence, it may be prudent to 
invest in the more necessary tools while 
giving Associates the time they need to 
work manually. 

Nigerian law firm proprietors should 
resist the temptation to agree to restric-
tive deadlines in an attempt to please 
clients. When foreign counsel asks 
Nigerian lawyers to provide an opin-
ion on a novel area of law within 24 
hours and the firm agrees, it is setting 
its Associates up for failure, as they 
just do not have the tools to compete. 
It is helpful to note that any mistake 
these Associates make will reflect badly 
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on the firm and not on the Associates 
themselves.

THE “NIGERIAN FACTOR”
As if the training and infrastructure 
issues were not enough, Nigerian 
Associates also have to contend with 
a system where things do not work as 
they should. Entire departments of pub-
lic institutions shut down for the day 
with insufficient notice; court hearings 
do not proceed as scheduled; proce-
dures are arbitrarily changed, etc.

No matter how properly trained or 
equipped a Nigerian lawyer is, the real-
ity is that they still work in Nigeria and 
have to deal with issues beyond their 
control which could impact on their 
work output.

What to do – it is often said that it is 
better to under-promise and over-deliver 
than vice versa. Again, Nigerian law firm 
proprietors should factor in the time it 
will take to carry out certain processes 
involving governmental or other outside 
organisations, while also accounting for 
unforeseen issues. It is in no one’s inter-
est, for example, to commit to perfecting 
security in one week. 

It is comforting to know that the inves-
tors and foreign law firms that regularly 
work with us understand the peculiari-
ties of doing business in Nigeria, and 
would not ordinarily blame a law firm 
for the inadequacies in the system. 

REMUNERATION
Another heavily-flogged issue, and 
rightly so, is the underpayment of 

Nigerian lawyers. Exchange rate aside, 
the salary of even the best-paid Nigerian 
Associates and their foreign counterparts 
cannot be paralleled. So, unfortunately, 
when it is time to step onto the extra 
mile, some Nigerian Associates develop 
an “I-can’t-kill-myself; how-much-is-my-
salary” attitude.

There is a plethora of research that 
supports the fact that money is an 
incentive for human beings to work. 
Thus, if Nigerian law firms do not ade-
quately reward their Associates, there 
is little motivation for them to stretch 
themselves to put money in those firms’ 
pockets. This is especially so where 
these Associates already feel like they 
work in an environment where their 
hard work is not appreciated.

What to do – simply, give your 
Associates compensation that is com-
mensurate with the amount of income 
they are generating for the firm.

TRUST
Despite all of the above, Nigerian law-
yers are still very spirited; they take 
matters into their own hands to seek 
training and development. A survey by 
Legally Engaged showed that 62 percent 
of young lawyers surveyed have spent 
their time and/or money in pursuit of 
training in an area of law that felt they 
did not adequately grasp.

These lawyers largely feel that regard-
less of all of the above, they are able 
to stand toe-to-toe with their foreign 
colleagues if they are given the oppor-
tunity. However, it seems that some 
Nigerian law firms are reluctant to do 
this. There are instances of transac-
tions where the lead team member on 
the Nigerian side is a Senior Associate 
or even a Partner, while the lead team 
member on the other side is a relatively 
younger Associate.

A popular training session recently 
held in Lagos featured a panel which 
consisted of the Senior Associates of 
various firms and the Managing Partner 
of another firm. The firms are rival firms 
in the same Tier, but it seemed that the 
Managing Partner on the panel remains 
heavily involved in issues that should 
have been long left for the younger 
ones to run with. Two of those Senior 
Associates unsurprisingly have now 
been made Partners at their firms.

Keeping Associates away from the 
limelight creates a vicious circle – the 

more the firm denies them opportuni-
ties to grow, the wider the gap between 
them and their (foreign) colleagues will 
be and the more they would be unable 
to do compete. Remember, practice, 
and not infinite shadowing, is what 
makes perfect.

What to do – if Nigerian law firms 
implement all of the above (i.e. train, 
equip and adequately compensate their 
Associates), then the Associates have all 
they need to be able to excel. So Nigerian 
law firm proprietors need to step back 
and allow their Associates do exactly 
that. 

It would, of course, help to start 
slow; let them take that conference call 
or handle that smaller meeting in the 
presence of seniors who can interject if 
necessary. As they show maturity and 
ability, they should be trusted with 
more responsibility.

Nigerian lawyers are not less able 
than their counterparts abroad. In fact, 
these lawyers often take up opportuni-
ties outside Nigeria and then begin to 
flourish and even outshine their foreign 
colleagues. A continuous neglect of the 
issues that create a hostile environment 
for their growth is likely to cause a brain 
drain in our law firms in a few decades 
when the lawyers with the most knowl-
edge and expertise are moving towards 
retirement.

To avoid a dearth of competent law-
yers able to run our law firms in the 
future and to build law firms that are 
truly able to outlast their founders and 
their children, we need to begin to prop-
erly invest in, build up and showcase 
our young lawyers.
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Non technical 
transactional risks – 
case study Tanzania

WHAT IS A NON-TECHNICAL RISK?  
& WHO IS AT RISK?
These are all kinds of risks which may 
arise in the course of undertaking a 
specific project which do not relate to 
the technical side of the project. No 
faulty machines, no missing equipment,  
everything on the technical side is 100% 
perfect, but your project is still at risk. 
Every project, every investment, big or 
small is at risk of being affected by one 
or more technical risks – no project is 
immune, although some projects are 
in more risk than others. For example, 
projects in natural resources, energy, 
infrastructure and construction are 
at a higher risk compared to other  
sectors. 

Non technical risks can be: 

•	 Legal – change in law, change in tax 
regime, introduction of new licences, 
permits, additional qualifications 
for obtaining a permit, pro-longed 
licensing and permitting process, 
increased official fees, reduced 
licence or permit duration, strict 
local content requirements. 

•	 Socio-economical – water use and 
availability, contamination of land 
and water, large footprint/land take, 
security, compensation and reset-
tlement, availability of land, local 
uprising against the project. 

•	 Environmental – climate change, 
emissions to air, noise, extensive 
rehabilitation at mine closure, health 
and safety of workers. 

•	 Political – change of government, war 
and unsettlement, change in priority 
sectors. 

•	 Governance – expropriation by 
Government (can be partial or full), 
white collar crimes by managers e.g. 
fraud, misuse of company assets. 

•	 Commercial – price fall, reduced 
demand, increased operating costs.

RECENT LEGAL NON-TECHNICAL 
RISKS IN TANZANIA – AFFECTING 
NATURAL WEALTH AND RESOURCES 
1. Prohibition of instituting legal pro-

ceedings against the Government 
in foreign courts and tribunals1. All 
contracts relating to natural wealth 
and resources e.g. production shar-
ing agreements, mining development 
agreements, power purchase agree-
ments etc. in which a government is a 
party shall be subjected to Tanzanian 
law and Tanzanian arbitration or 
court proceedings. This applies ret-
rospectively meaning all companies 
which had foreign dispute settle-
ment mechanisms like ICSID, LCIA, 
English courts etc. shall be replaced 
by arbitration under the Tanzanian 
Arbitration Act or Tanzanian courts. 
This is a positive move by the 
Government but in order to promote 
internal arbitration, it is necessary 
to amend/repeal Tanzanian arbitra-
tion laws. 

2. Prohibition on having and oper-
ating foreign bank accounts and 
that all income received should be 
deposited in the Tanzanian bank 
accounts with local banks prior to 
being remitted outside of Tanzania2. 
This is not an entirely new concept 
under Tanzanian law. The Bank of 
Tanzania (the BOT) Circular of 1998 
already restricts Tanzanians and 
local companies from having foreign 
bank accounts without the approval 
of the governor of the BOT. The recent 
change affects all natural wealth and 
resources projects and completely 
prohibits foreign bank accounts i.e. 
the approval of the governor is not 
applicable. This restriction applies 
retrospectively and has so far affected 
investments which have received 
loans from international financial 
institutions. Most of the loans from 
international financial institutions 
which require the borrower to have 
a foreign bank account for proper 
control of the loan. The Tanzanian 
government should find a balance 
between ensuring there is no tax 
evasion by local companies without 
affecting the international lending to 
local investments and projects. 

3. Requirement to give equitable stake 
to the Government and allow locals 
to acquire stake in the venture3. 
The Government is now entitled to 

Amalia Lui – Senior Associate  
(Clyde & Co – Tanzania)
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minimum of 16% free carried inter-
est i.e. it doesn’t invest but it receives 
either 16% equity shares or proceeds 
from the project.4 Its yet to be deter-
mined (i) whether it will be 16% of 
the proceeds or equity stake and (ii) 
whether Government will partici-
pate in the affairs of the company 
e.g. appointing directors and to 
what extent. Special mining licences 
holders and telecom companies are 
required to list 30%5 and 25%6 of 
their shares respectively in a stock 
exchange in Tanzania. Unfortunately 
to-date no special mining licence 
holder has listed while the deadline 
was August 2017 and only Vodacom 
has listed while the rest were required 
to list by end of 2016.7 Telecom shares 
may be purchased by both locals 
and foreigners (although initially 
only locals were allowed to partici-
pate) but listed shares with respect 
to mining are reserved for locals  
only. 

4. Review and renegotiation of agree-
ments to remove unconscionable 
terms.8 The National Assembly shall 
review all existing agreements 
between the Government and inves-
tors in the natural resources to 
identify unconscionable terms. After 
such review, the Government and 
the investor shall have 90 days to 

renegotiate the terms.9 Failure to 
reach an agreement within the given 
time (unless extended by both par-
ties), the unconscionable terms shall 
be deemed as struck out leaving the 
relevant agreement without those 
provisions.10 Unconscionable term 
is loosely defined leaving much dis-
cretion to the National Assembly. In 
short an unconscionable term is any 
term which the National Assembly 
considers unfair or un-benefiting to 
the Government and Tanzanians.11 

5. The government may acquire up to 
50% of equity in companies which 
enjoyed tax benefits.12 This affects 
all companies which have enjoyed 
tax benefits e.g. tax holidays, special 
tax rates, non-applicability of certain 
taxes, tax exemptions etc. Obviously 
this will involve negotiations between 
the Government and the investor – so 
far according to public information, 
the Government and Acacia have 
agreed to 50-50% profit sharing.13 

6. Introduction of local content rules 
– requiring JV with locals. In 2015 
the local content requirements were 
introduced in the petroleum sector 
while in 2017, similar provisions are 
now introduced in the mining sec-
tor. Investors are required to give 
preference to local goods and ser-
vices (supplied by local companies 
which are owned by Tanzanians a 
rate of 51% for mining and 15% for 

petroleum) and if they are not avail-
able locally, the foreign supplier 
is required to have a 25% JV with 
locals or as otherwise stipulated in 
the regulations.14 

7. Whilst we have been referring to the 
term ‘natural wealth and resources’, 
it is worth looking at its definition. 
This term is widely defined under the 
relevant law to include all materials 
or substances occurring in nature 
such as soil subsoil, gaseous and 
water resources and flora fauna, 
genetic resources aquatic resources 
micro-organisms, air space, rivers, 
lakes and maritime space, includ-
ing the Tanzania’s territorial sea 
and the continental shelf living and 
non-living resources in the Exclusive 
Economic Zone any other natural 
wealth and mineral resources, petro-
leum resources, fauna and flora.15

President John Magufuli at the 240 MW Kinyerezi III launch
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POSSIBLE OUTCOMES OF  
NON-TECHNICAL RISKS
Increased costs, expenses and losses– 
this can be seen on the part of Acacia 
which according to the media has 
suffered losses due to ban of export 
of mineral concentrates, forcing it to 
reduce its mining activities and reduce 
employees. 

Instability – investors require stable 
laws to allow them to plan their busi-
ness activities. Constant change of laws 
or introduction of new requirements 
may de-stablize investments leading to 
reduced FDI. 

Increased bureaucracy – introduc-
tion of new procedures may cause more 
bureaucracy in issuance of licences, 
permits or approvals leading to slow 
down production or investments. 

Unemployment – due to increased 
expenses, losses etc. the company 
may be forced to lay off employees and 
reduce operations. 

Reduced taxes – company isn’t per-
forming well which leads to reduced or 
inability to pay taxes.

Restriction on freedom to contract 
– local content requirements although 
it has benefits to locals it limits the 
freedom to contract and causes hard-
ships on the part of investors to find 
service providers especially in sectors 
where there are only a handful of service 
providers. 

MITIGATING NON-TECHNICAL  
RISKS
1. Due diligence – it is important to 

undertake an exhaustive due dili-
gence to identify the non-technical 
risks which may arise/affect your 
project and plan ahead of time how 
to mitigate/prevent them happening 
or affecting the investment. 

2. Constant liaising with the 
Government officials – constant 
contact with government officials may 
provide an insight on the expected 
changes in the law or procedures 
which may prepare the company for 
the upcoming non-technical risks. 

3. Hiring professionals to advice on 
non-technical risks – it important 
to engage the relevant profession-
als depending on the non-technical 

risks which may affect your invest-
ment and they can advice on how to 
mitigate them. It is also important 
to hire experts and professionals 
who are operating in the country 
where your investment is located – 
they have a better knowledge on the  
situation on the ground. 

4. Insurance cover – for the insurable 
non-technical risks it is worth taking 
insurance cover.

5. Negotiating better deals – negotiat-
ing terms which are favourable for 
both parties not which undermine 
the Government. Such unfavour-
able (yet unjust on the Government) 
terms may work for a time but a 
change in Government may lead to 
changing/termination of the agree-
ment leading to unexpected losses or 
expropriation. 

RECENT CASE STUDY EXAMPLES 
1. Handling environmental hazardous 

material – Twiga Cement’s Wazo 
Hill cement plant in Dar es Salaam 
was closed down on 6 February 2016 
and ordered to pay a penalty of TZS 50 
million by the National Environmental 
Management Council (NEMC) for pol-
luting the environment. The people 
living around the area of the cement 
plant reported that the dust coming 
from the cement plant caused them 
to have headaches and respiratory 
problems. Even though the company 
claimed that there was a technical 
defect.

2. Banning of export of mineral con-
centrates and negotiations with 
the Government – Acacia.16 Acacia 
issued a public statement that they 
have suffered losses due to the ban 
of export of mineral concentrates and 
are reducing operating and capital 
costs in order to protect jobs and our 
supplier base, both of which are pre-
dominantly Tanzanian. Acacia is now 
in negotiation with the Government 
in light of the new legislations and 
the Government has given a public 
statement that 16% FCI and 50-50% 
revenue sharing. 

3. Review and renegotiation of min-
ing agreement – Tanzanite One.17 

News reports state that Tanzanite 
one which is the largest miner of 
the rare gemstone is required to re- 
negotiate its JV agreement with 
the State Mining Corporation. The 

The 240 MW Kinyerezi III was not without its own non-technical risks
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re-negotiation is triggered under the 
new natural wealth and resources 
laws. 

4. Renegotiation of the lease agree-
ment – Tanzania International 
Container Terminal Services.18 
The Government did an audit on 
TICTS’s activities and the report 
identified a number of issues. Based 
on that report, the President issued a 
directive that the TICTS lease needs 
to be reviewed and renegotiated. 
Information available in the public is 
that the lease was valid for a period of 
25 years starting 2000 to 2025. After 
16 years, the Government stated that 
it wasn’t benefiting the Government 
so the renegotiations. According to 
newspapers, the rent is doubled and 
will keep increasing 4% each year 
and additional payment imposed per 
each container.

1 Section 11 of the Natural Wealth and Resources 
(Permanent Sovereignity) Act, Act No. 5 of 2017
2 Section 10(2) of the Natural Wealth and 
Resources (Permanent Sovereignity) Act, Act 
No. 5 of 2017
3 Section 8 of the Natural Wealth and Resources 
(Permanent Sovereignty) Act, Act No. 5 of 2017
4 Section 9 of the Written Laws (Miscellaneous 
Amendments) Act, Act No. 7 of 2017 which 
repeals section 10 of the Mining Act, Act No. 
14 of 2010
5 Section 4 of the Mining (Minimum Shareholding 
and Public Offering) Regulations, Government 
Notice No. 286 published on 7 October 2016
6 Section 13 of the Finance Act, 2016 and 
Section 7 of the Finance Act, Act No. 4 of 2017. 
Both amend section 26 of the Electronic and 
Postal Communications Act, Act No. 3 of 2010 
7 http://dailynews.co.tz/index.php/home- 
news/47668-telecom-firms-whose-shares-aren-
t-yet-listed-at-dse-face-penalty
8 Section 4 of the Natural Wealth and Resources 
Contracts (Review and Re-negotiation of 
Unconscionable Terms) Act, Act No. 6 of 2017
9 Section 6(4) of the Natural Wealth and 
Resources Contracts (Review and Re-negotiation 
of Unconscionable Terms) Act, Act No. 6 of 2017
10 Section 6(3) of the Natural Wealth and 
Resources Contracts (Review and Re-negotiation 
of Unconscionable Terms) Act, Act No. 6 of 2017
11 Section 6(2) of the Natural Wealth and 
Resources Contracts (Review and Re-negotiation 
of Unconscionable Terms) Act, Act No. 6 of 2017 
gives a wider definition on what may be consid-
ered as an ‘unconscionable term(s)’

12 Section 9 of the Written Laws (Miscellaneous 
Amendments) Act, Act No. 7 of 2017 which 
repeals section 10 of the Mining Act, Act No. 
14 of 2010
13 https://www.businessdailyafrica.com/news/
Tanzania--Acacia-Mining-agree-on-50-50-
revenue-share-deal/539546-4147960-p4fkvu/
index.html; http://www.miningglobal.com/
operations/barrick-gold-strikes-5050-deal-
tanzanian-government-acacia-mining; https://
www.bloomberg.com/news/articles/2017- 
10-19/barrick-agrees-to-pay-tanzania-
300m-in-acacia-tax-dispute
14 Section 102 of the Written Laws (Miscellaneous 
Amendments) Act, Act No. 7 of 2017 and sec-
tion 8 of the Mining (Local Content) Regulations, 
Government Notice number 3 published on 10 
January 2018.
15 Section 3 of the Natural Wealth and Resources 
(Permanent Sovereignty) Act, Act No. 5 of 2017
16 https://www.tanzaniainvest.com/mining/
barrick-gold-ban-mineral-concentrate-exports-
ban and https://www.tanzaniainvest.com/
mining/ban-export-mineral-concentrates
17 http://www.theci t izen.co. tz/News/
Tanzanite--miner--yields--pressure/1840340-
4151496-15ymhxz/index.html
18 http://www.theci t izen.co. tz/News/
Govt-has-its-way-in-new-port-deal/1840340-
4004278-yfyps9/index.html and https://www.
ippmedia.com/en/news/ticts-now-pay-double-
rental-fee-tpa-under-new-lease-deal
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JUSTINA LEWA
LAWYER, BANKER, ADVOCATE FOR THE 
ENVIRONMENT AND WOMEN ISSUES 

Ms. Justina holds a Bachelor of 
Law degree (H) of the University of 
Jos and a Master of Laws degree 

of the University of Lagos and serves as 
General Counsel and Company Secretary 
at Sterling Bank plc. She is a lawyer with 
vast legal and corporate experience span-
ning almost two decades especially in the 
Banking Sector. She started her banking 
career with NAL Merchant Bank Limited 
(NAL Bank Plc) where she quickly rose 
to the position of a Senior Manager and 
Head of the Legal Department. 

A member of the Nigerian Bar Association, 
International Federation of Women 
Lawyers (Federacion Internacional De 
Abogadas – FIDA Nigeria), Nigerian 
Institute of Management (MNIM), The 
Chartered Institute of Bankers of Nigeria 
(HCIB) among others. 

Ms. Lewa and Sterling Bank have been 
a major force in various environment 
and youth empowerment initiatives. 
The initiative includes the Sterling Bank 
Environmental Makeover (STEM) pro-
gramme. The STEM programme has now 
assumed a national dimension. From the 
initial Lagos take off, the programme has 
now been launched and practiced in more 
than 14 States of the Federation. The 
initiative has greatly awakened national 
consciousness on the fragility of the eco-
system. Apart from STEM, the Bank also 
invests in Recycle art, a competition which 
encourages young and aspiring Nigerian 
artists to create artworks from waste for 
exhibition in parks and public spaces. 
The Bank also invest in Audax Coding 
programmes for young children and 
teens to introduce them to programming 
and application development early in life, 
among many other targeted initiatives.

For these reasons and more, Ms. Lewa was 
awarded the Law Digest Award for Best 
General Counsel in Africa in 2017. She 
is also our Lawyer in the News for spring 
2018.
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Have you always wanted to be a law-
yer and what made you go into law?

No. I was hoping to be a Doctor, but an 
incident changed my aspiration. At age 
9, I caught a thief who stole my moth-
er’s radio. The incident was reported to 
the Police and he was charged to the 
Magistrate Court and I had to testify. 
I gave such a vivid account of what 
transpired that the highly-impressed 
Magistrate advised that I study law. My 
father who was always with me in court 
also marvelled at my performance and 
guided me to study law. Since I became 
a lawyer, I have had no regrets. I am 
passionate about law and I love the 
profession.

Who or what has had the most pro-
found influence on your life and your 
career?

My parents, particularly my father, has 
had the most profound influence on my 
life. He shaped the choice of my profes-
sion by guiding me through school. He 
got two of his friends who are lawyers 
to mentor me. 

I have been privileged to work with 
very good bosses at the Ministry of 
Justice and the Bank. They have all 
impacted my life and shaped my career 
advancement but Mr. Yemi Adeola 
stands out. I learnt a lot while working 
with him. He possesses some uncom-
mon leadership qualities which I have 
imbibed. He taught me to remain calm 
no matter the tough situation and 
reminded me that tough times don’t last 
but tough people do. He has made me a 
better listener and an empathetic leader. 

Above all, he brought out the best in  
me. 

You and Sterling Bank have always 
championed the cause of good cor-
porate governance, why do you think 
this area is so significant to the coun-
try’s economic wellbeing?

Well, for me good corporate govern-
ance is critical to the existence of any 
business or corporate entity because 
majority of corporate failures or finan-
cial sector crisis were attributed to 
poor corporate governance arising from 
insider abuse, unethical practices, con-
flict of interest to lack of accountability 
and transparency etc. 

From the ground-breaking Cadbury’s 
Report in the UK, to the Sarbanes-Oxley 
Act in the US, it is accepted world over 
that certain practices at the Board 

Justina Lewa
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and Management levels of companies, 
especially public companies, must be 
regulated to comply with certain best 
practices. In Nigeria, banks are guided by 
the Securities & Exchange Commission 
and Central Bank of Nigeria Codes of 
Corporate Governance. 

We have all witnessed how banks and 
other businesses failed due to poor cor-
porate governance with negative impact 
on the economy. Globally, we saw the 
collapse of Wordcom and ENRON, large 
corporations in the USA. 

Therefore, good corporate governance 
is critical for the sustained growth and 
wellbeing of both domestic and global 
economy. 

Good corporate governance has 
proven very challenging for many 
companies in Nigeria, what can other 
organizations learn from Sterling 
Bank in this area and what are the 
key challenges faced by Sterling Bank 
in sustaining the strides it has made 
in this area?

Good corporate governance is challeng-
ing because it requires determination 
and continuous compliance with the 
rules of Code of Conduct, Code of 
Corporate Governance, consistent 
reviews of policies and evaluation of 
performance. Not all entities are so dis-
ciplined as to adhere, apply the rules 
consistently and even imbibe best 
practice.

What other entities can learn from 
Sterling Bank is to put in place policies 
that will deal with unethical practices 
across board and set examples of staff 
and Directors who breach the rules. It 
pays to comply with the rules and to 
note that short cuts are not short after 
all, as the consequences could be dev-
astating, and many times leads to a  
crash. 

You will recall that it was mainly cor-
porate governance issues that made the 
Central Bank of Nigeria under Governor 
Sanusi, the present Emir of Kano, to 
refuse some banks from recapitalizing, 
even though the banks had the funds to 
do so. The CBN found that the banks in 
question were nothing but personal fief-
doms of the owners and transparency 
and accountability were non-existent. 
It presupposes that if those banks were 
well managed in line with good corpo-
rate governance practices, they would 
still be in existence as independent  
entities today. 

I think that the key challenge is 
getting incoming board members and 
newly recruited staff to fully key into 
the culture of the Bank. Sterling Bank 
has been successful in getting this done 
through staff orientation, Directors’ 
induction/ continuing education pro-
grammes and training. I am happy to 
say so far so good.

In your view, do you think good 
corporate governance take enough 
significance in strategic decision 
making of companies in Nigeria? If 
not, why do you think this is the case?

Yes, it does, particularly in public com-
panies and business sectors that are 
highly regulated like banking. However, 
there is still room for improvement in 
the continuous review of processes, 
core values, conflict of interest, effec-
tive disclosures, succession planning 
and imbibing best practice. 

On the other hand, private companies 
or what most of us refer to as ‘one-man 
business’ have no corporate governance 
framework. The promoter of the business 
is the Chairman/Chief Executive with 
controlling powers to take all the decisions 
without accountability. I believe some of 
the reasons for the lack of corporate gov-
ernance in most of the private business  
are:

Justina Lewa receiving the Africa’s Best GC from our publisher/editor
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•	 Costs in terms of hiring dedicated 
staff, consultants, Directors and 
auditors to promote good corporate 
governance.

•	 Lack of will power to put in place pro-
cesses and procedures to deal with 
unethical issues. 

•	 Ego or pride on the part of the 
promoter.

How much responsibility should 
management bear in relation to cor-
porate governance failings at a micro 
and macro level?

Total responsibility whether micro 
or macro. Corporate governance is 
mainly about leadership, sustainability 
among other things by the Executive 
Management and the Board of 
Directors. While it is the responsibil-
ity of the Board to ensure the general 
framework, policies and procedures 
for implementation of good corporate 
governance goals, the actual implemen-
tation is for the Executive Management. 
This explains why whenever there are 
corporate failings in companies, the first 
casualties are usually the Board and 
Executive Management of such compa-
nies, because they are held accountable 
for the action and inactions of the  
businesses they oversee.

What do you see your role and the 
role of the Board in maintaining good 
corporate governance within Sterling 
Bank?

My role as that of a gatekeeper and 
trusted guardian of the Board is to 
ensure strict observance of both the law, 
Code and best practice while the Board 
sets the governance structure through 
which the objectives of the company are 
achieved. 

At Sterling Bank, the Board puts 
in place policies to ensure control, 
accountability and transparency in the 
system. 

Clearly, there is a symbiotic relation-
ship between the office of the Company 
Secretary and the Board in maintaining 
good corporate governance in Sterling 
Bank.

What are the key focus in Sterling Bank’s 
strategy that will help it maintain its 
reputation as a reputable international 
financial services network?

Sterling Bank truly believes in the con-
cept of global standards using local 
content and this is what maintains the 
Bank’s reputation. Management’s firm 
commitment to ensuring that we adhere 
to global best practice has forced us to 
define the Bank’s focus in 3 ways:

1. Digitization – which allows the Bank 
to transcend borders to provide ser-
vices to customers.  

‘Digitization is all about growing 
markets, creating new markets more 
effectively, more efficiently, and more 
engagingly’. Our goal on the digitiza-
tion journey is to do exactly this by 
focusing on:

•	 Efficiency
•	 Security
•	 Innovation

2. At the HEART of Sterling is our com-
mitment to making both financial 
and non-financial impact in key areas 
that address some of the social issues 
affecting Nigerians daily. Our sec-
tors of focus are Health, Education, 
Agriculture, Renewable Energy and 
Transportation.

3. Customer-centricity as our guiding 
principle forces us to always put the 
customer first and ensure appropri-
ate and excellent service is delivered.

It has been suggested by some that 
the regulatory structure of banks in 
Nigeria is unnecessarily complex and 
convoluted with many regulators jos-
tling for position, what is your view 
on this?

I do not share the view that the regu-
latory structure of banks in Nigeria is 
unnecessarily complex and convoluted 
with many regulators jostling for posi-
tion. As you are aware, the principal 
regulator of banks in Nigeria is the 
Central Bank of Nigeria (‘CBN’), whose 
responsibility it is to implement the CBN 
Act and the Banks and other Financial 
Institutions Act (‘BOFIA’).

Having said that, the banks are 
solely responsible for the structure they 

operate for their business subject to the 
regulator’s approval. There are some key 
offices that the regulator must ensure 
form part of the structure. For instance, 
Enterprise Risk Management, Internal 
Audit etc. I believe that every other 
regulator, for instance, the Nigerian 
Stock Exchange (‘NSE’), Securities 
and Exchange Commission (‘SEC’) and 
Nigeria Deposit Insurance Corporation 
are playing supplementary roles to the 
CBN and that their roles are clearly not 
conflicting or overlapping in any way. 

A number of banks, including Sterling 
Bank were fined by the regulator for 
breaches of banking rules recently, 
how do you view the imposition of 
these US style high punitive fines by 
the regulator in this current climate?

Well, the regulator has a duty to ensure 
compliance to laid down rules and regu-
lations while the banks are expected to 
adhere to the rules and regulations in 
their operations. For me as a Lawyer, 
I see nothing intrinsically wrong with 
punitive fines because sanity must be 
instilled in the system especially in an 
era where we have witnessed banks’ fail-
ure due to poor corporate governance. 

May I also say that the banking sec-
tor is so critical to the growth of the 
Nigerian economy that all hands must 
be on deck to promote the soundness 
of the banks to encourage both domes-
tic and foreign investors among other 
things.

The banking sector in Nigeria has 
undergone extensive reform in recent 
years – the government’s policy of 
consolidation reducing the number 
of banks from over 88 to about 21. 
What are some of the legal issues 
and risks that have arisen from the 
banking legal reform and how has the 
shrinking numbers of the local banks 
affected the nature, structure and 
sourcing of finance in the market?

The major legal issues relate to the huge 
litigation portfolio of some of the legacy 
banks, post consolidation. For instance, 
many of the legacy cases in court were 
being determined against the banks 
after consolidation which placed grave 
financial burden on the consolidated 
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entities. There were issues of staff 
whose employments were terminated 
fighting back. 

As if that was not enough, we also 
saw high incidences of borrowing cus-
tomers in some of the consolidated 
banks who deliberately refused to hon-
our their obligations. It appeared that 
some customers had believed, errone-
ously, that the cessation of the merged 
banks as independent entities was  
the end of their obligations to repay the 
loans. This gave rise to huge cases of 
non-performing loans. While some of 
the bad loans were aggressively pursued 
to be recovered, a large portion was sold 
to the Asset Management Corporation 
of Nigeria. Any how you look at it, there 
was profit and value erosion. So, the 
major risks that the consolidated enti-
ties had to deal with among others were 
legal and credit risks. 

However, the reforms had a huge 
positive impact not only on the bank-
ing sector but on the economy in general 
because the surviving banks were bigger 
with strong capital base and governance 
structure. This brought about increased 
confidence in the system both locally 
and internationally, thereby making 
it easy to source for funds or raise  
capital. 

Foreign legislative development such 
as FATCA has undoubtedly caused a 
rippling effect in the international 
tax regime, given its extraterritorial 
reach/effect. What are the challenges 
posed by the piece of legislation for 
banks like Sterling Bank?

The basis of the Foreign Account Tax 
Compliance Act (‘FATCA’) enacted in 
2010 is rooted in the desire of the US 
Government to ensure all US Citizens 
irrespective of location and beneficiar-
ies of the US as an entity remit tax to 
the US.

It is intended to increase transpar-
ency for the Internal Revenue Service 
(‘IRS’) with respect to US citizens that 
may be investing and earning income 
through non-US institutions.

No doubt the FATCA imposes several 
obligations on foreign financial institu-
tions like Sterling Bank. Some of the key 
challenges are: 

1. The dilemma of disclosure of customer 
information which boarders on duty 
of confidentiality owed to the cus-
tomers by the banks as the Federal 
Government of Nigerian is yet to offi-
cially take a compliance position.

2. The cost of compliance is huge with-
out any direct benefit to the FIs. 
FATCA involves system and process 
changes, inclusive of record keeping 
and customer data extraction. The 

question is who pays or bears the 
costs of the tasks required of the FIs.

3. FIs could be exposed to security of 
data as reports are sent to the US 
IRS, the implication of the interface 
is yet to be dimensioned.

4. Non-compliance will lead to 30%With-
holding tax on US source income, and 
classification of customer as recalci-
trant where a customer who is a US 
citizen or beneficiary fails to disclose 
his /her relationship to the US.

5. Identifying US citizens is a herculean 
task due to insufficient information 
and non-disclosure by customers. 
For instance, it is difficult to deter-
mine the status of customers with 
dual citizenship where customer 
only provides non-US details or 
information. 

6. Correspondent banking relation-
ship with US banks may be affected 
as Correspondent Banks in US will 
comply with US directive on non-
compliant entities.

Local Content laws serve to protect 
and promote local professionals and 
entrepreneurs. How have the Local 
Content laws achieved this in Nigeria 
and how have they impacted the 
banking sector?

Local content laws are very relevant in 
areas where Nigerians still struggle to 
have ascendancy in providing service 
and contracts execution. The oil and gas 
industry was notorious for these short-
comings, mostly because of the technical 
nature of the operations in that sector 
and the huge capital outlay required for 
operations. These factors enabled foreign 
companies to have virtual monopoly of 
the operations within the sector. 

One of the reasons for the enact-
ment of the Nigerian Oil & Gas Industry 
Content Development Act 2010 was to 
enhance the level of participation of 
Nigerians and Nigerian companies in 
the oil and gas industry having identi-
fied a gap in respect of the protection of 
local participation in the industry. The 
Act was meant to give Nigerian compa-
nies an inroad into the oil and gas sector 
by reserving certain areas of contracting 
to Nigerian entities. For instance, metal 
fabrication in the oil and gas industry 
must be done in Nigeria after 2010. It 
is unbelievable that even minor metal 

Ms Lewa with her team from Sterling Bank Plc
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fabrications in the past were done over-
seas and imported into Nigeria.

In the banking sector, the story is better 
in that banks have over the years adopted 
the local content policy even without a 
formal legal framework. For instance, it 
is difficult to see a bank that still has a 
CEO/MD who is not a Nigerian or where 
the Senior/Executive Management are 
not dominated by Nigerians. Even in 
terms of contracting, with Sterling Bank 
as an example, virtually all contracts are 
executed by Nigerians, except in limited 
technical areas like information tech-
nology where foreign partners may be 
involved for some complex installations 
or software developments. 

Therefore, in general terms, the 
promotion of local content has been a 
success, even though much more could 
still be achieved.

Do you believe that Nigerian banks 
are over-exposed to the oil sector, 
capital market and public sector and 
what can be done to increase diversi-
fication in banks’ portfolios?

Some banks were overly exposed to 
these sectors for varying reasons until 
the price of oil crashed internation-
ally. The good news is that some of the 
companies indebted to banks are now 
getting on their feet again to honour 
their obligations as oil prices gradually 
moved up in the last one year.

Exposure to the capital market was 
also borne out of the very high prices 
of equities at a time and several banks 
created shares-related loans. The crash 
in share prices meant that the values of 
the shares were significantly devalued, 
and several banks were exposed to the 
shock that came with it. 

I do not think that banks are unduly 
exposed to the public sector. The case 
is even less now with the introduction 
of the Treasury Single Account.

On the diversification of bank port-
folios, the state of the economy plays a 
key role. When the economy is fragile at 
both the micro and macro levels, sec-
tor analysis will determine the direction 
and focus of the banks. For instance, 
the Nigerian aviation industry has been 
a fragile one over the years with more 
than 50% of airlines that get established 
folding up or going into administration 
within the first 5 years of operation. 

Very few banks would be brave enough 
to venture into such a volatile environ-
ment and expose shareholders’ funds 
to such volatility. This type of situation, 
among others, limits the ability of banks 
to diversify portfolios. However, diversi-
fication will be a matter of strategy and 
innovation for the individual banks. 

What is your views on the current dis-
pute between the FGN and a number 
of banks of the forfeiture of accounts 
without BVN and what are the poten-
tial risks to the reputation of Nigerian 
banks if the deposits are forfeited to 
the government.

The concept of the Bank Verification 
Number (BVN) was meant to be an 
instrument that will streamline cus-
tomer identification processes by banks 
and help curb illicit flow or concealment 
of funds.

The dispute in my view is unnec-
essary. There are other effective ways 
the government could have used to 
achieve the same objective. The CBN, 
as Regulator, may for instance request 
Deposit Money Banks to provide it 
with a list of non-compliant accounts, 
which could form the basis for forfei-
ture, depending on the various reasons 
provided for non-compliance.

In terms of reputational risk, I do 
not believe that there is any to Nigerian 
banks by the government action to for-
feit. That is, if the process of forfeiture 
is transparent and the funds are not 
claimed by anyone. However, where 
a person claims the funds but due to 
technical or procedural reasons BVN 
could not be produced, such should 
not be forfeited but given the support 
to conclude the process and obtain his/
her BVN. 

The banking sector is currently facing 
a number of challenges, from weak 
capital base, to the implementation 
of the Treasury Single Account (TSA). 
Considering the extent of reliance on 
public sector funds, how can the sec-
tor improve its capital base, whilst 
at the same time if government is  
pushing ahead with TSA?

Since the introduction of the TSA, it is 
doubtful if any bank still relies heavily 

on public sector funds as it was in the 
past. At least not Sterling Bank. The 
banks have woken up to the reality that 
core banking operations must be under-
taken to mobilize much needed funds to 
ensure their financial stability. 

In addition to the traditional current 
and savings accounts, banks are opti-
mizing the use of their digital channels 
to boost income. This is good for the 
banks and the economy. 

Sterling Bank has had an interest-
ing history, from its metamorphosis 
from an investment bank, through 
to the merger/acquisition of Indo-
Nigerian Bank, NBM Bank, Magnum 
Trust Bank and Trust Bank to become 
a full service commercial bank almost 
seamlessly, how have you been able 
to achieve this?

The merged entity known today as 
Sterling Bank Plc. commenced busi-
ness on 3rd January 2006. The success 
of Sterling Bank is attributed to the 
strong Management Team and the 
Board of Directors both at inception 
and their successors over the years. The 
Management team had a clear vision of 
where they wanted the Bank to be and 
worked extremely hard towards build-
ing the franchise. The team has been 
very professional, dynamic in approach 
with an iron-will determination to  
succeed. That is the simple answer. 

You should also add the latter acqui-
sition of Equatorial Trust Bank (ETB) 
by Sterling Bank in 2011 which was 
also seamless. So, I can tell you that 
I was part of both mergers and quite 
delighted with the achievements of the 
Bank today. 

You have also made a significant 
change from being a State Counsel 
to a banker, how difficult was it to 
achieve such a transformation?

Yes, I decided to make a significant 
change from being a State Counsel to 
be a banker at the time due to the grow-
ing frustration experienced with the 
Police in terms of the logistics of get-
ting accused persons to court for trial 
and incessant adjournments my mat-
ters suffered. No serious Lawyer will be 
happy after preparing for a matter and 
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it is adjourned and the circle continues. 
That frustration hastened my taking a 
job with the Bank.

It was not difficult to change career 
because my NYSC primary assignment 
was with the bank. So, I had a fairly 
good idea of what it was like to work in 
the Legal Department of a bank. 

One of the criticisms levelled at the 
banking sector is that the environment 
is not family friendly, with long hours 
and lack of flexible working initiative, 
as a female senior manager, what are 
you doing to help redress this phenom-
enon and what is Sterling Bank doing 
to make the work environment more  
family friendly?

Yes, everyone has taken judicial notice 
of the long hours being put in by staff of  
Nigerian banks. It may interest you 
to know that Sterling Bank is a com-
plete family friendly bank that has 
found solutions to boost staff morale. 
The Bank operates a creche where new 
mothers can bring their babies to work. 
That way mothers pop in and out of the 
creche to breast feed their babies. This 
enables them to concentrate on their 
jobs without anxiety. 

Management recently signed off on 
the Paternity Leave Policy for fathers to 
take time off to support their families 
during the birth of a new born. This is in 
recognition of the fact that bonding with 
and taking care of a new addition to the 
family is not only a maternal responsi-
bility but of both parents.

The icing on the cake is the introduc-
tion of flexi time and flexi place providing 
staff with opportunities to reduce their 
commute times by transferring to 
branches closer to their homes (where 
possible) in order to maximise both their 
productive and leisure hours. 

What more can an employee ask for 
other than to put in their best for the 
institution. 

As a veteran in this sector, if you 
don’t mind us calling you that, what 
advice can you offer to any female 
staff looking to a career in banking?

My simple advice to any female staff 
looking to make a career in banking 
is that she must be studious, hard-
working, focused and ready to sacrifice 
some time for the job. Banking is very 
demanding and as such, the female staff 
will need to balance work and family so 

that none suffers. With much mentoring 
in the work place these days, she should 
get a mentor who will guide and monitor 
her career advancement. 

What would you say are your greatest 
achievements in your professional 
career so far? 

•	 Attaining the position of Company 
Secretary & Chief Legal Counsel, 
Sterling Bank Plc. 

•	 Winning two awards as General 
Counsel of the Year 2016 and 2017 
consecutively by ESQ Nigerian Legal 
Awards and Law Digest, Africa 
Awards respectively. 

One of the areas which Sterling Bank 
has outshone the competition is in 
the area of the promotion of diversity 
with the “One-Woman” initiative, 
what impact has this had on your cli-
ent base and CSR since the launch?

The One Woman initiative is a bespoke 
proposition by Sterling Bank to meet 
both financial and non-financial needs 
of women around healthcare, emotional 
support through counselling, business 
growth, mentoring and networking 
amongst others.

Through the One Woman proposition 
the Bank has provided the following;

•	 Free business capacity training for 
women

•	 Free financial literacy training for 
selected female customers

•	 Networking events to provide a plat-
form for customers to interact 

•	 Training women on investment 
opportunities.

•	 Sponsored women empowerment 
events.

On the impact of the One Woman, the 
Bank’s customer base has gained tre-
mendous traction since its launching. 
One interesting benefit that has excited 
women is the customized debit card 
with a bold feminine touch that gives 
the account holder access to discounts 
at selected outlets like spas, make-over 
services, furniture/household items etc. 
This is only applicable in Lagos for now.

You will agree with me that Sterling 
Bank is adding value to the lives of 

Ms Lewa with Mrs Doyin Rhodes-Vivour
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women from providing business infor-
mation, access to finance, to creating 
a platform for women to network and 
support themselves.

Another initiative by the bank is the 
Sterling Environmental Makeover or 
STEM, could you tell us more about 
the initiative.

The importance of our environment has 
assumed urgent dimensions in recent 
years globally. Issues surrounding cli-
mate change, including the age-long 
concerns about the depletion of the 
Ozone layer, and their attendant effects 
on human habitation is now fully with 
us. The icebergs of the Antarctica are 
melting faster than anybody could have 
guessed and environmental pollution, 
including the pollution of water sources, 
rivers and oceans is alarming and the 
consequences would be devastating in 
the future if not addressed now.

It is against this backdrop that 
Sterling Bank has taken the bold step 
through STEM to clean and beautify the 
environment, recognizing that sanitation 
is crucial to the overall well-being of the 
average Nigerian. The Bank has therefore 
taken the STEM project as a vehicle to 
stimulate the consciousness of Nigerians 
on the need to keep their environment 
clean and to beautify their surroundings 
without any compulsion. In doing this, 
the Bank has distributed street sweep-
ing kits to street sweepers in more than 

14 States of the Federation. STEM is a 
first by any corporate and has attracted 
nation-wide applause to the Bank. 

It is noteworthy that the Bank does 
not just give out cleaning kits to peo-
ple, the staff of the Bank including the 
Managing Director/CEO participates 
in cleaning. That means that we are 
involved in the whole STEM process to 
internalize the culture of cleanliness in 
people and to promote environmental 
sustainability.

What are your career highs and lows 
so far?

The day I was appointed Company 
Secretary & Chief Legal Counsel, 
Sterling Bank Plc. and Group Head, 
Recovery Group by the Board. My 
ability to resolve or find solutions to 
customers’ issues and settle matters 
out of court gives me a lot of satisfaction.  
I have also recorded successes in recov-
ering some of the Bank’s most difficult  
Non-Performing Loans.

Above all, my winning two awards as 
General Counsel of the Year 2016 and 
2017 consecutively by ESQ Nigerian 
Legal Awards and Law Digest, Africa 
Awards respectively.

The low was when judgment was 
entered against the Bank in a matter I 
believed the Bank had a very good case. 
The Bank has appealed, and I am optimis-
tic that justice will be done in the Bank’s 
favour no matter the length of time. 

You are involved in various philan-
thropic activities, which of those 
philanthropic activities are you most 
passionate about?

Yes, I am but the one I am most pas-
sionate about is the prison. We all 
know that about 30% of inmates are 
innocent and have been remanded 
without being charged to court. Some 
of them for over a year just languishing 
in prison in very appalling unhygienic 
conditions. Most of the prisoners cannot 
afford to hire a lawyer neither can their 
families. As a member of the National 
Association of Catholic Lawyers, one of 
the Association’s activities is to offer pro 
bono services to prisoners. Members 
of the Association contribute towards  
rendering this service. 

How would you describe Justina 
Lewa?

Justina Lewa is a Lawyer/Banker, hard 
working, friendly, simple, compassion-
ate and a devout catholic.

What do you do to relax and unwind

I relax in the company of my family and 
friends. My hobbies are singing, danc-
ing, reading and traveling. I like visiting 
new places.
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The right to seek 
judicial reliefs: 
Arbitration provisions 
in commercial 
contracts can wait! 

Arbitration is a flexible, consensual 
process for resolving disputes in 
a binding, enforceable manner.1 

The Alternative Dispute Resolution 
Act, 2010 (Act 795) of Ghana defines 
arbitration at section 135 as “the vol-
untary submission of a dispute to one or 
more impartial persons for a final and 
binding determination”. The Courts Act 
1993, Act 459 at section 72 directs 
courts in Ghana to promote alterna-
tive dispute resolution mechanisms 
in resolving both fresh and pending  
disputes. It provides as follows;

“(1) Any court with civil jurisdiction 
and its officers shall promote recon-
ciliation, encourage and facilitate the 
settlement of disputes in an amicable 
manner between and among persons 
over whom the court has jurisdiction.

(2) When a civil suit or proceeding 
is pending, any court with jurisdiction 
in that suit may promote reconcilia-
tion among the parties,and encourage 
and facilitate the amicable settlement 
of the suit or proceeding”. 

Ghana’s High Court (Civil Procedure) 
Rules, 2004, (the “C.I 47”) generally 
also encourages out of court settlement 
with specific reference to arbitration. 
Order 64 of C.I 47, emphasises that 
parties to an action who may desire that 
their dispute shall be settled through 
arbitration may make an application 
to the court at any time before judg-
ment and the Court shall be minded to 
make an order of reference of the mat-
ter to an arbitrator. Indeed, in the case 

of Sarfo & Others v. Adu & Others 
[2006] 8 M.L.R.G, the Court of Appeal 
confirmed that parties are at liberty to 
settle their dispute out of court since 
there are no impediments in Ghanaian 
laws. Therefore, parties to a contract 
may agree on alternative dispute reso-
lution mechanism for the resolution of 
present and future disputes. 

Again where parties to a contract 
have made express stipulations, it is 
manifestly not desirable to extend them 
by any implication; the presumption 
is that, having expressed same, they 
have expressed all the conditions by 
which they intend to be bound under 
that instrument.2 Contracting parties 
therefore intend the terms of the con-
tract to be binding unless a different 
intention is proved to the contrary or 
if a party is able to prove that it is not 
his deed (non est factum). Contracting 
parties are therefore at liberty to agree 
on any dispute resolution mechanism 
including litigation. Having stated this, 
are the courts always obligated to sit 
on matters before them when the par-
ties clearly have already agreed in their 
contracts, arbitration as a dispute reso-
lution mechanism. This paper seeks to 
examine the right of parties in seeking 
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court intervention for enforcing a relief 
as against the arbitration provisions 
they themselves have consented to in 
their contracts. 

Generally, commercial parties may 
choose the law to govern their contract 
and this is in conformity with the prin-
ciple that contracts and arbitration 
clauses creating legal rights and obliga-
tions cannot exist in a legal vacuum.3 It 
may also be noted that the courts have 
generally recognised and confirmed the 
parties’ choice of law, procedural rules 
and seat in arbitration agreements.4 
When contracting parties have for 
instance agreed on English law, the said 
law will govern their contract including 
the English Arbitration Act 1996 and 
the Civil Procedure Rules 1998. It may 
be noted that most commercial disputes 
under the English Arbitration Act 
1996 and Ghana’s Act 795 are arbitra-
ble, if the parties have a consensus on 
the mode of dispute resolution subject 
to public interest considerations.5 If the 
liability arising from a dispute between 
the parties is commercial and in con-
formity with public interest, then the 
dispute is arbitrable under English law 
and Ghanaian law. In addition, it has 
been decided in the English courts that 
the proper law of an arbitration agree-
ment might not be the same as that 

of the substantive contract to be per-
formed and that there is no rule that the 
proper law of the arbitration agreement 
was not the law of the place of the seat.6 
If the parties agree on English law, then 
English law would govern the contract. 

Another concern is whether the con-
tract between these parties satisfies the 
formal requirements of a valid arbitra-
tion agreement under the Arbitration 
Act 1996 and Act 795. An arbitration 
agreement under these two Acts would 
only be valid if it is in writing extending 

to arbitration clauses incorporated in 
main contracts.7 The need for the agree-
ment to be in writing is recognised by 
national laws and international trea-
ties.8 Under the New York Convention 
1958 for instance, only written arbitra-
tion agreement shall be recognised and 
enforced.9 In Ghana, under section 2 of 
the Act 795, the arbitration clause must 
be in writing as part of the contract or 
the arbitration clause may be in a sep-
arate written agreement. The contract 
must therefore satisfy the requirement 
of a valid arbitration agreement for it to 
be enforceable.

After establishing that the arbitration 
agreement is valid, the next important 
thing is the court’s interpretation and 
enforcement of the arbitration agree-
ment. It is a general principle of law 
that clauses on dispute resolution must 
be clear and unambiguous to be given 
effect.10 It has been observed that the 
arbitration agreement not only gives 
evidence of the parties’ consent and 
obligation to arbitrate, but the arbitral 
institution derives its mandate from 
it.11 An unclear arbitration agreement 
may face the danger of being declared 
void for uncertainty.12 If the parties are 
clear on their terms, the arbitration 
agreement would be held as valid. The 
Arbitration Act 1996, reiterates the 
principle of parties’ autonomy which is 
an essential feature in English law of 
arbitration.13 Similar point is captured 
in section 2 of Act 795. The court would 
therefore give effect to the parties’ inten-
tion of settling their specific dispute by 
arbitration.

Under the Arbitration Act 1996, it 
is provided that the object of arbitration 
is to obtain a fair resolution of disputes 
and that the court should not intervene 

in arbitration except as provided under 
the Act.14 When the parties agree to 
arbitrate, the English court would 
ordinarily decline to exercise jurisdic-
tion to deal with the issues and would 
require the parties to use the dispute 
resolution procedure they have agreed 
on.15 An arbitration contract should 
be honoured by the party wishing  
to pursue his claim or he may decide to 
abandon his claim since he is free to do 
so.16 The Court would under only strong 
circumstances ignore the agreed ADR 
procedures.17 

Indeed, Ghana’s arbitration Act 
emphasizes that even after the death 
of a party to an arbitration agreement, 
the said agreement is still enforceable. 
Section 4 of the Act 795 provides that;

“An arbitration agreement is not dis-
charged by the death of the person or 
the dissolution or merger of the body 
corporate which is a party to that 
agreement and it is enforceable by or 
against the personal representative, 
liquidator or successor of the party”.18

Under Ghana’s Alternative Dispute 
Resolution Act 2010, section 6(1) pro-
vides as follows;

“Where there is an arbitration agree-
ment and a party commences an 
action in a court, the other party may 
enter appearance and on notice to 
the other party who commenced the 
action in court, apply to the court to 
refer the action or a part of the action 
to which the arbitration agreement 
relates to arbitration”.

A party can without delay make an 
application on notice to the other party 
to the court for an order granting a stay 
of proceedings.19 It is a condition prec-
edent for an application for stay that 
the party applying for it, acknowledge 
the service of the originating summons 
on him and he must also not have taken 
any further step to answer the claim 
filed against him.20 When this appli-
cation is made, there are a number 
of courses open to the court in deter-
mining whether the matter falls within 
section 9 of the Arbitration Act 1996 
and section 6 of Act 795. This is evi-
dent in some cases like the Al-Naimi 
case.21 The court may grant or dismiss 
the application for a stay by determining 
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the available evidence of whether there 
is an applicable agreement; or the court 
can stay proceedings whilst the arbitral 
tribunal determines its own substan-
tive jurisdiction as to whether there is 
a valid arbitration agreement,22 or the 
court can give directions for an issue 
to be tried by not deciding the applica-
tion for stay or the court can decide that 
there is no arbitration agreement and 
dismiss the application for a stay.

It may however be noted that the 
Act 795, C.I.47, CPR 1998 and the 
Arbitration Act 1996 tend to give a 
favourable environment for parties to 
resolve disputes by an ADR mecha-
nism. Rt. Hon. Lord Woolf’s report on 
the review of the English legal system 
which led to the introduction of the CPR 
1998 encourages the courts to manage 
cases brought before it by allowing the 
parties to use an ADR procedure if the 
court considers that appropriate and 
facilitating the use of such procedure.23 
The CPR 1998, encourages the English 
court to stay proceedings upon a writ-
ten request based on a valid arbitration 
agreement.24 However, the jurisdiction 
of the court is discretionary putting the 
persuasive burden on the other party to 
show good reasons for resisting the stay 
(if the other party wishes to contest).25 
This requirement in the Act 1996 and 
Act 795 may emphasise the fact that a 
grant of stay of proceedings is not auto-
matic. The stay of proceedings will be 
granted in Ghana, if the Court is satis-
fied with the application so made for the 
stay. Ghana’s Act 795 at section 6(2) 
provides that:

“The court on hearing an application 
made under subsection (1) shall if 

satisfied that the matter in respect of 
which the application has been made 
is a matter in respect of which there 
is an arbitration agreement, refer the 
matter to arbitration”.

 The court cases establish two fun-
damental benchmarks in granting or 
refusing an application for a stay.26 The 
first is that there must be in place a 
concluded arbitration agreement and 
the issue must be capable of being 
referred to arbitration.27 If the parties 
have agreed to refer a matter to arbi-
tration, a party who so wish should be 

entitled to have the agreement upheld 
and to have the court stay the proceed-
ings for that purpose.28 Lord Saville has 
also stated that it is an encroachment 
on the principle of party autonomy, if 
the court ignores the bargain of the par-
ties to arbitrate their disputes merely 
because one of the parties to the dispute 
thinks he may be able to enforce his 
rights in the courts faster.29 

The principle has also been con-
firmed in various cases like the 
Channel Tunnel’s case, DGT Steel’s 
case and Halki’s case. The Court has 
an inherent power to stay any proceed-
ings brought before it in breach of an 
agreement to decide disputes by an 
alternative method,30 but the court may 
refuse to stay proceedings if the arbitra-
tion agreement is uncertain, null and 
void, inoperative or incapable of being 
performed.31 Therefore the arbitration 
clause must be clear, capable of being 
performed and operative. The courts are 
likely to grant the application for stay of 
proceedings, where the above require-
ments are met. 

It may therefore be concluded that 
the agreed arbitration provisions in 
commercial contracts are binding 
and enforceable under English and 
Ghanaian law. The parties to a con-
tract are deemed to have waived their 
civil right to seek judicial reliefs. Courts 
are likely to stay the proceedings before 
them on an application by any of the 
parties to the contract since the con-
tinuance of court proceedings could be 
deemed a breach of the parties’ agree-
ment to arbitrate under English and 
Ghanaian laws. Arbitration provisions 
insofar as they are valid and enforceable 
cannot wait!
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Registration of  
Patent in Nigeria 

Substantial literature, dating back 
to the eighteenth century, exits 
on the determinants of property 

rights.1 One of such property rights 
is the right to obtaining proprietary 
rights over discovery or an invention. 
As a natural response, people are 
driven to develop means and systems 
to encourage the creation, protection, 
and codification of such things of value. 
The quest for such protection birthed 
the intellectual property law.2 

As the world becomes more intercon-
nected through rapid dissemination of 
concepts and ideas, intellectual prop-
erty law serves as the primary medium 
of protecting these concepts and ideas 
from piracy or misappropriation.3 

The law on Intellectual property 
differs from one country to another, 
thus what can be protected in a coun-
try might not enjoy the same level of 
protection in another. We sometimes 
encounter individuals who perceive 
themselves as creators and inventors 
with new ground-breaking discover-
ies, which they claim can solve certain 
problems. Of course, as soon as they 
create their conceived inventions, they 
immediately consider obtaining a pat-
ent for these so-called inventions. Some 
of these “inventors” entertain the notion 
that most ideas and “dreams” can be 
registered as a patent, on the contrary 
however, a lot of the ideas and “dreams” 
lack the status of qualifying for a patent 
license under the Nigerian Law.

This article will examine the definition 
of patent, the criteria and procedure for 
the registration of patent in Nigeria, who 
is eligible to register patent, benefits of 
registering a patent, duration/lifespan 
of the patent licence as well as the global 
effect of registering patent in Nigeria.

WHAT IS PATENT
A patent is a government authority or 
licence conferring an exclusive right 

or title to an invention or concept for 
a set period, especially the sole right to 
exclude others from making, using, or 
selling the invention or concept in the 
country without permission or consent 
during the lifespan of the patent.

CRITERIA FOR THE REGISTRATION 
OF PATENT IN NIGERIA
The Patent and Design Act4 (the “Act”) 
provides the criteria for registering a 
patent in Nigeria as follows5:

a) Novel Invention
The invention must be new and have 
an inventive step that is not obvious to 
someone with knowledge and experience 
in the subject. The invention must also 
have never been known, used or made 
public. An invention is also patentable 
if it constitutes an improvement upon 
a patented invention.6 An inventor is 
usually advised to keep his/her inven-
tion secret until the invention has been 
registered else such inventor plays with 
the risk of invalidating his own patent 
by prior publication.

b) Capable of Industrial Application
The invention must be capable of being 
made or used in some kind of indus-
try. Industry in this context is in its 
broadest form and it means “Anything 
distinct from being purely intellectual”. 
This suggests that the invention goes 
beyond just an idea, a scientific theory, 
an aesthetic creation, a computer pro-
gram but must take the practical form 
of an apparatus, product or a device. 

c) Public Policy and Morality
The invention must not be against pub-
lic policy or morality as this constitutes 
a ground on which an application may 
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be rejected by the Patents Registry (the 
“Registry”).

d) One Invention Per Registration
The application to be made to the Registry 
must relate to only one invention but 
may include or have in connection with 
that invention, claims for a number of 
products or for a number of manufac-
turing processes or applications of those 
products.

e) Full Description
In addition to the provisions of Section 
1 of the Act, the Registry prescribes that 
the application must clearly and fully 
disclose the details of the invention, 
the processes involved and all that it 
entails.

PROCEDURE FOR THE 
REGISTRATION OF A PATENT IN 
NIGERIA
When the conditions qualifying an 
invention for a patent as identified 
above have been met, an application 
shall be made to the Registrar of Patents 
and Designs (the “Registrar”) and shall 
contain the following7:

a.  The applicant’s full name and 
address, and if the address is outside 
Nigeria, there should be an address 
for service within Nigeria;

b.  A description of the relevant inven-
tion with any appropriate plans and 
drawings;

c.  A claim or claims (for any number of 
products, processes or applications), 
however, an application shall relate 
to one invention only;

d.  The application is to be accompanied 
by the prescribed fees as determined 
by the Registry from time to time;

e.  Where appropriate, a declaration 
by the true inventor of the product 
supplying his name and address and 
requesting that he be mentioned as 
such in the Patent; 

f.  Where the application is submit-
ted by an agent, a power of attorney 
authorising the donee of the power of 
attorney to that effect.

WHO CAN REGISTER A PATENT?
Under Nigerian law, only accredited 
individuals or companies can register 
patents on behalf of the inventors. Any 
person interested in registering a pat-
ent will therefore need to engage the 
services of accredited agents for this 
process.

The Government agency that manages 
the grant of patents is the Trademarks, 
Patents and Designs Registry, Commercial 
Law Department, Federal Ministry 
of Industry, Trade and Investment. 
Applications are made to the Registrar 
as mentioned earlier.

BENEFITS OF REGISTERING A 
PATENT
a. A patent gives the patent holder the 

right to stop others from using the 
registered invention or to choose 
to permit the use by other persons 
of such invention under agreed  
terms.

b. A patent also gives the patent holder 
the right to bring a legal action 
against anyone who infringes on the 
registered invention and to make a 
claim for damages.

c. The Court may also in appropri-
ate circumstances grant injunctive 
orders restraining the offending 
party from further infringement on 
the rights of the patent holder.

d. A patent gives the patent holder the 
right to grant others a license to use 
such invention, or sell it, as with any 
asset. This can provide an important 
source of revenue for your business.

DURATION OF A PATENT IN NIGERIA
A Patent expires after 20 years from the 
date of the filing of the relevant patent 
application.8

The Act also provides for the expira-
tion of a patent where the patent holder 
fails to pay the prescribed annual fees 

after a grace of 6 (six) months following 
the year from which such fees are due.9

GLOBAL EFFECT OF REGISTERING  
A PATENT IN NIGERIA
The Act10 provides that if a Nigerian 
application is made within 12 (twelve) 
months of the making of the earlier 
application in a foreign country in which 
Nigeria has signed a treaty or a conven-
tion, such application will be treated as 
having been made on the same date on 
which the corresponding foreign appli-
cation was made. 

An applicant seeking foreign priority 
to his application is expected to provide 
the following details:

a. The date and the number of the  
earlier application;

b. The country in which such applica-
tion was made; and

c. The name of the person who made  
it.

Furthermore, not more than 3 (three) 
months after filing the application, the 
applicant must furnish the Registrar 
with a copy of the earlier application, 
certified by the appropriate industrial 
property office of the foreign convention 
country.

It is important to seek foreign prior-
ity because where a person has applied 
for the protection of an invention by 
an application which is in accordance 
with a treaty, convention or other inter-
national arrangement or agreement 
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subsisting between any two or more 
convention countries, such is equiva-
lent to an application duly made in any 
one of those convention countries.11 

Also, where a person applies for the 
protection of an invention in accordance 
with the law of any convention coun-
try, such registration is equivalent to 
an application duly made in that con-
vention country, he shall be deemed to 
have applied in each of those convention 
countries or in that convention country, 
as the case may be.

Some of the Conventions and Treaties 
Nigeria is a party to are as follows:

a. Patent Cooperation Treaty (8th May, 
2005)

b. Patent Law Treaty (28th April, 2005)
c. Convention Establishing the World 

Intellectual Property Organization 
(WIPO), (9th April, 1995)

d. Paris Convention for the Protection of 
Industrial Property (2nd September, 
1963)

e. Budapest Treaty on the International 
Recognition of the Deposit of 
Microorganisms for the Purposes of 
Patent Procedure, Budapest (Adopted 
on 28th April, 1977, and Amended 
on 26th September, 1980).

f. Agreement on Trade-Related Aspects 
of Intellectual Property Rights (1st 
January 1995).

A patent holder desiring to protect his 
invention in specific countries which are 
not signatories to the relevant conven-
tions or treaties will need to make such 
application in the county he so desires 
as industrial property rights are specific 
to countries.

A patent holder may consider the 
option of applying to have his patent 
registered under the World International 
Property Organization (WIPO) which 
currently has over 189 member states 
including Nigeria.

CONCLUSION
As earlier stated above, there is a com-
mon misconception about registering 
ideas and dreams as novel inventions, 
it is therefore very important to bear in 
mind that a patent license cannot be 
obtained for ideas and dreams. 

Unlike some countries such as the 
United States, Kenya and South Africa, 
the Act does not also grant patents in 
respect of certain area of inventions. 
These include inventions in relation 
to plants, animal varieties, biological 
processes for the production of plants 
or animals, except microbiological 
processes and their product.12 These 

exempted aspects of the law have 
caused setbacks in the areas of medi-
cal and agricultural advancement in the 
economy.

Finally, it is expedient to campaign 
for the amendment of the Patents and 
Design’s Act, 1971, as same being 46 
years old cannot be considered capable 
of meeting current needs of Nigerians 
regarding the protection of their intel-
lectual property rights. This is because 
the law has failed to proffer solutions for 
some of the challenges faced by inven-
tors during the process of registering a 
patent, such as the absence of a definite 
time line for the registration process due 
to the administrative bottle necks and 
bureaucracy that characterise similar 
registration processes in most govern-
ment agencies.

Patent on information technology 
especially media applications has cre-
ated billionaires around the world and 
a stronger Nigerian Law can only aid 
further development locally.
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Protection, National Bureau of Economic 
Research. Cambridge MA
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Rights and the Viability of Patent Law 
Systems. U. Colo Law Review
3 Ibid
4 Of 1971, Cap 344 LFN 2004
5 Section 1, Ibid
6 Section 1(b), Ibid
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