
Issue 14

Africa’s Premier Law Journal

Autumn 2017

UK: £3.50
US: $5.50
Nigeria: ₦1,000

www.nglawdigest.com

Mass surveillance and the right to 
privacy.

The extension of the rights of  
non-shareholders under the 
Companies Act No. 71 of 2008.

The “unstated price” under Ghana’s 
Sale of Goods Act 1962 (Act 137):  
Is there a need for a second look at 
the Act?

How indulgent is your indulgent 
clause?

2017
24TH NOVEMBER

Caesar asks for more – Are loan 
agreement really loan capital for  
the purpose of stamp duty?

Keep within bounds – A review of 
Eaglewood Integrated Resources 
Limited -v- Orleans Investment 
Holdings Limited

Practical approach towards instilling 
ethics in Nigerian Law School 
students.





3

Law Digest Autumn 2017

In January 2018, Law Digest will be publishing its 15th edition. To facilitate coverage 
of legal issues across the African continent, we are calling for papers from practition-
ers, professionals, academics, organisations, interest groups and persons from both 
within and outside the African continent.

Contributors are invited to submit their papers online to the Editor of Law Digest, 
before 30th November 2017. We are interested in a wide range of topics, including 
but not limited to:

•	 Corporate Governance
•	 Arbitration Practices
•	 Cross-jurisdictional Litigation and 

Enforcement measures
•	 Regulation and Enforcement
•	 Anti-Money-Laundering  

measures
•	 Consumer Protection
•	 Regulation and Contract issues 

relating to exploration/mining of 

Natural Resources (including oil, 
gas, and minerals) in Africa 

•	 Commodities Market regulation
•	 Capital Market 
•	 Banking Regulation (including 

Islamic Finance)
•	 Regional Economic laws
•	 Commercial and corporate law
•	 Tax
•	 Criminal law

Articles should be fully referenced and not more than 3000 words ideally. More 
information about Law Digest including author guidelines, our terms & conditions 
as well as access to past publications can be obtained from www.nglawdigest.com

PUBLISHER
XL Nominees Limited
1st Floor, 
83 Lewisham High Street
London
SE13 5JX
TEL: +44 20 3223 0805
FAX: +44 20 3223 0808

EDITOR
Seyi Clement 
editor@nglawdigest.com

BUSINESS 
DEVELOPMENT 
Bebe Clement 
bebe@bebeclement.com

CORRESPONDENTS
NORTH AMERICA
Ifeoma Uche
rauze@yahoo.com

MIDDLE EAST
John Adetiba
johnadetiba@yahoo.com

NIGERIA
Ranti Thomas
Lawthomas81@yahoo.co.uk

Adijat Ayobami
kdjbukky@yahoo.com

UGANDA
Elias Bwambale
Elzbak2@live.com 

SUBSCRIPTIONS, 
ADVERTISING AND 
EVENTS
UK
Fariro Makuyana
Tel: +44 203 0800
sales@nglawdigest.com

Dion Howell
Tel: +44 203 0805
sales@nglawdigest.com

NIGERIA
Femi Clement
Tel: +234 7052105294 / 
8098111237
Femiclement2000@yahoo.co.nz

LEGAL ADVISORS
Augustine Clement 
1st Floor, 3 Market Place,  
DA6 7DU, UK

Bisi Iyaniwura & Co
3rd Floor, Arinkandi House
1 Raimi Adedokun Drive
Lagos

DESIGN AND LAYOUT
Karl Hunt Design
Karlhdesign@talktalk.net

DISTRIBUTOR
Ellicon Limited
34 Bishop Street
Surulere, Lagos
Tel: +234 7052105294 / 
8098111237

EDITORIAL BOARD
•	Hon Justice S.M.A Belgore, 

CON, GCON, FNIALS, 
LLD(Hon) (Former Chief Justice 
of Nigeria).

•	Ambassador Hon Justice G. 
Oguntade, CFR, JSC (Rtd) 
Nigerian High Commissioner 
to the UK

•	Dr. Anthony C.K. kakooza Ph.D. 
Dean Faculty of Law, Uganda 
Christian University.

•	Kemi Pinheiro, SAN - Senior 
Partner, Pinheiro & Company.

•	Professor Dakas CJ Dakas 
Ph.D, SAN, Ben Nwabueze 
Distinguished Professor of Law, 
Director of Research, NIALS.

•	Dr. Uche Ewelukwa Ofodile 
LL.M (London, Harvard) S.JD. 
(Harvard), Professor of Law, 
University of Arkansas School 
of Law.

•	Dr Adetokunbo Derek Obadina 
B.A. (Hons)(Sussex); LL.M 
(London) Ph.D (Wales), 
(Solicitor, England & Nigeria), 
Dean Faculty of Law, Lagos 
State University.

•	Dr. Edwin Egede LLB (Hons), 
BL, LLM, PhD, Senior Lecturer, 
Cardiff University.

•	Njaramba Gichuki, Senior 
Lecturer, University of Nairobi, 
member Editorial Board, East 
African Law Journal

LEGAL LIABILITIES
All rights reserved.  The contents 
of this publication may not be 
reproduced by any means, in 
whole or in part, without the prior 
written consent of the publisher.

Any submissions or contribution 
from readers shall be subject to 
and governed by XL Nominees 
Limited’s Terms and Conditions, 
which are available upon request.

The publishers regret that 
they cannot accept liability for 
errors or omissions contained 
in this publication, however 
caused. The opinions and views 
contained in this publication 
are not necessarily those of the 
publishers.  Readers are advised 
to seek specialist advice before 
acting on information contained in 
this publication which is provided 
for general use and may not 
be appropriate for the reader’s 
particular circumstances.

Contents
32 CAESAR ASKS FOR MORE – 
ARE LOAN AGREEMENT REALLY 
LOAN CAPITAL FOR THE 
PURPOSE OF STAMP DUTY?  
This article examines the notice issued by the Nigerian Federal 
Inland Revenue Service which seeks to treat loan agreement the 
same way as a loan capital for the purpose of stamp duty.  The 
article question whether this reclassification is within the ambit 
of the Stamp Duty Act 2004.  

4 From the Editor
6 Case Review and legal 

development
16 Events in Picture

ARBITRATION  
23 Keep within bounds –  

A review of Eaglewood 
Integrated Resources Limited 
-v- Orleans Investment 
Holdings Limited

ETHICS  
27 Practical approach towards 

instilling ethics in Nigerian 
Law School students.

ADMINISTRATIVE LAW
35 Mass surveillance and the 

right to privacy.

COMPANY LAW 
37 The extension of the rights of 

non-shareholders under the 
Companies Act No. 71 of 
2008.

REGULATION 
41 The “unstated price” under 

Ghana’s Sale of Goods Act 
1962 (Act 137): Is there a 
need for a second look at the 
Act?

CONTRACT LAW  
47 How indulgent is your 

indulgent clause?

ISSN 2053-3209



Regulatory barriers hurting African law firms

As economic growth across the African continent becomes patchy, 
due to current decline in commodity prices and the reduced 
demand particularly for metals and crude oil, countries such as 
Angola and Nigeria have been hit particularly hard.  The bifurca-
tion of the continent’s growth prospects into east and west, has 
become ever so stark, with Eastern African which is relatively less 
dependent on oil and gas exports, being less severely affected by 
the decline in commodity prices.  Rwanda is growing at 6.3 per 
cent and Kenya at 6.2 per cent. There is also renewed confidence in 
Tanzania’s economy.  By contrast, western African countries which 
are generally more reliant on oil and gas exports, have not fared as 
well.  The powerhouse of West Africa, i.e., Nigeria, is officially still 
in recession.  

Since the fortunes of most African law firms are inextricably 
linked to the performance of their national economy, many firms 
in countries such as Nigeria, Ghana, Cameroon are not fairing as 
well as their east African counterparts.  The lull in the West African 
legal services markets has created overcapacity in the market with 
PPP (Profit Per Partner) declining by as much as 10% on average.  
Unfortunately, the growth in the East African economy has not 
translated into corresponding increase in PPP in the region, due to 
lack of capacity.  The main beneficiaries of the growth in the East 
African legal services markets are the FILFs (Foreign International 
Law Firms), which are cashing in on the extra demands for legal 
services in the region.  

Over the years, because West African countries are generally 
a step ahead of their East African counterparts in terms of devel-
opment, the lawyers in the former have developed expertise in 
areas such as capital finance, international trade, IP and technol-
ogy etc, where capacity is being created in the latter, however, due 
to regulatory barriers, the excess capacity in West Africa cannot 

be exported to East Africa.  Apart from measures in the 17 coun-
tries that belong to OHADA (Organisation for the Harmonisation 
of Business Law in Africa), national regulatory frameworks are not 
consistent.  We have consistently called for the liberalisation of 
the legal services market amongst African states through regula-
tory framework such as OHADA, COMESA (The Common Market 
for Eastern and Southern Africa), SADC (The Southern African 
Development Community) and ECOWAS (Economic Community of 
West African States.   

Whilst we recognise the influence of the GATs in the area, the 
GATs rule does not prevent uniformity of regulatory framework 
within the regions and this more than anything would take us closer 
to the creation of a vibrant internal Africa specific legal service  
market.  

On another note, we are hosting the 5th Annual International 
Litigation Forum and the 3rd Annual Law Digest Africa Awards din-
ner in Lagos on the 23rd and 24th November 2017 respectively. We 
look forward to welcoming you to the events. 

To contribute articles or commentaries
to the Law Digest, please write to me at
editor@nglawdigest.com.

Yours

Seyi Clement
Publisher/Editor

FROM 
THE 

EDITOR

Law Digest – Expanding Minds
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UK

MT Højgaard A/S v E.ON Climate 
& Renewables UK Robin Rigg East 
Limited and another [2017] UKSC 59 
On appeal from: [2015] EWCA Civ 407 

JUSTICES: 
Lord Neuberger (President), Lord 
Mance, Lord Clarke, Lord Sumption, 
Lord Hodge 

BACKGROUND TO THE APPEAL 
This appeal arises from the fact that the 
foundation structures of two offshore 
wind farms at Robin Rigg in the Solway 
Firth, which were designed and installed 
by the respondent, MT Højgaard A/S 
(“MTH”), failed shortly after completion 
of the project. The dispute concerns 
who bears the remedial costs in the 
sum of €26.25m. In May 2006, the 
appellants, two companies in the E.ON 
group (“E.ON”), sent tender documents 
to various parties including MTH, who 
in due course became the successful  
bidders. 

The tender documents included 
E.ON’s “Technical Requirements”. The 
Technical Requirements laid out mini-
mum requirements that were to be 
taken into account by the contractor, 
i.e. ultimately MTH. Amongst other 
things, the Technical Requirements 
called for the foundations to be in 
accordance with a document known 
as J101. J101 was a reference to an 
international standard for the design of 

offshore wind turbines published by an 
independent classification and certifica-
tion agency. J101 provides for certain 
mathematical formulae to calculate 
aspects of the foundation structures. 
One such formula included “δ”, which 
was given a specific value. Only later, a 
review showed that the value given for 
δ was wrong by a factor of about ten. 
This error meant that the strength of 
the foundation structures had been 
substantially over-estimated. Having 
been selected as the contractor for the 
works, MTH duly set about preparing 
its tender in accordance with E.ON’s 
requirements and J101.

Finally, E.ON and MTH entered into 
a contract under which MTH agreed to 
design, fabricate and install the founda-
tions for the proposed turbines. Clause 
8.1(x) of this contract stated that MTH 
should carry out the works so that 
they shall be “fit for its purpose”. “Fit 
for Purpose” was ultimately defined in 
a way that it included adherence to 
the Technical Requirements. The par-
ties agreed to carry out remedial work 
immediately after the foundation struc-
tures started failing. These proceedings 
concern the question as to who should 
bear the cost of the remedial works. The 
High Court found for E.ON that Clause 
8.1(x) of the contract ultimately referred 
to the Technical Requirements. Para 
3.2.2.2 of the Technical Requirements 
and another provision, para 3b.5.1, 
required the foundations to be designed 
so that they would have a lifetime of 
twenty years. As they were not, MTH 
was held liable. 

On appeal, the Court of Appeal found 
otherwise. There was an inconsistency 
between para 3.2.2.2 (and para 3b.5.1) 
of the Technical Requirements on the 
one hand and other contractual provi-
sions (in particular adherence to J101) 
on the other hand. The Court of Appeal 
ruled that the other contractual provi-
sions should prevail. 

JUDGMENT 
The Supreme Court unanimously allows 
E.ON’s appeal. Lord Neuberger gives the 
judgment, with which Lord Mance, Lord 
Clarke, Lord Sumption, and Lord Hodge 
agree. 

REASONS FOR THE JUDGMENT 
The central issue in this appeal is 
whether para 3.2.2.2 (and para 3b.5.1) 
of the Technical Requirements was 
infringed. The second limb of para 
3.2.2.2 reads: “The design of the foun-
dations shall ensure a lifetime of twenty 
years in every aspect without planned 
replacement.” Taking into account other 
aspects of the Technical Requirements, 
this can be read in two ways: either as a 
warranty that the foundations will actu-
ally have a lifetime for twenty years, or as 
an undertaking to provide a design that 
can objectively be expected to have a 
lifetime of twenty years. Although there 
is some force in the latter argument, 
especially in the contract’s (exclusive) 
remedies regime, the question does not 
warrant an answer in this appeal. 

The foundations neither had a life-
time of twenty years, nor was their 
design fit to ensure one. Therefore, the 
effect of para 3.2.2.2 according to its 
terms would be to render MTH liable. 
The reference to J101, the interna-
tional design standard, which included 
the flawed value attributed to δ, does 
not require a different construction 
which would deviate from the natural 
language of para 3.2.2.2. Both J101 
and para 3.2.2.2. are part of the same 
contract. The reconciliation of various 
terms in a contract, and the determi-
nation of their combined effect must be 
decided by reference to ordinary princi-
ples of contractual interpretation. While 
each case must turn on its own facts, 
the courts are generally inclined to give 
full effect to the requirement that the 
item as produced complies with the pre-
scribed criteria, even if the customer or 

Case Review and
Legal Development
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employer has specified or approved the 
design. 

Thus, generally speaking, the con-
tractor is expected to take the risk if he 
agreed to work to a design which would 
render the item incapable of meeting 
the criteria to which he has agreed. 
The Technical Requirements expressly 
prescribe only a minimum standard. It 
was the contractor, i.e. MTH’s, respon-
sibility to identify areas where the works 
needed to be designed in a more rig-
orous way (para 3.1.(1)). Further, it 
was contemplated that MTH might go 
beyond certain standards, including 
J101 (para 3.1.2). Finally, para 3.2.2.2 
of the Technical Requirements is not too 
weak a basis on which to rest a conten-
tion that MTH had a liability to warrant 
that the foundations would survive for 
twenty years or would be designed so 
as to achieve twenty years of lifetime. 
Applying the ordinary principles of 
interpretation, in a complex contract, 
this interpretation gives way to the nat-
ural meaning of para 3.2.2.2 and is not 
improbable or unbusinesslike. 

UK

Globalia Business Travel S.A.U. (for-
merly TravelPlan S.A.U.) of Spain 
v Fulton Shipping Inc of Panama 
[2017] UKSC 43. 
On appeal from [2015] EWCA Civ 1299 

JUSTICES: 
Lord Neuberger (President), Lord 
Mance, Lord Clarke, Lord Sumption, 
Lord Hodge 

BACKGROUND TO THE APPEAL 
On 4 March 2005, the appellant (“the 
owners”) bought a cruise ship called the 
“New Flamenco” (“the vessel”). The vessel 

had been chartered to the respondent 
(“the charterers”) by its previous own-
ers by way of a time charterparty (“the 
charterparty”). By a novation agreement 
the appellant assumed the rights and 
liabilities of the previous owner under 
the charterparty effective as from 7 
March 2005. In August 2005, the own-
ers and the charterers concluded an 
agreement extending the charterparty 
for two years so that it was due to expire 
on 28 October 2007. At a meeting on 8 
June 2007, the owners and charterers 
reached an oral agreement extend-
ing the charterparty for a further two 
years, expiring on 2 November 2009. 
The charterers disputed having made 
the agreement and maintained they 
were entitled to redeliver the vessel on 
28 October 2007. 

The owners treated the charterers 
as in anticipatory repudiatory breach 
and accepted the breach as termi-
nating the charterparty. The vessel 
was redelivered on 28 October 2007. 
Shortly before the delivery the own-
ers agreed to sell the vessel to a third 
party for US$23,765,000. The owners 
commenced arbitration in London, as 
provided for by the charterparty, seeking 
damages for the charterers’ repudiatory 
breach. The arbitrator found that an 
oral contract to extend the charterparty 
had been made, the charterers were in 
repudiatory breach of that contract and 
therefore the owners were entitled to 
terminate the charterparty. This finding  
is unchallenged. 

However, there was a significant dif-
ference between the value of the vessel 
when the owners sold it, and its value 
in November 2009 (found by arbitrator 
to be US$7,000,000), when the ves-
sel would have been redelivered to the 
owners had the charterers not been in 
breach. The arbitrator declared that 
the charterers were entitled to a credit 
for this difference in value, amount-
ing to €11,251,677 (the equivalent of 
US$16,765,000), which could be dis-
counted from any damages payable by 
the charterer to the owners from the 
loss of profit claim. The credit was more 
than the owner’s loss of profit claim and 
would result in the owners recovering 
no damages. The owners appealed to 
the High Court pursuant to section 69  
of the Arbitration Act 1996 on a question 
of law, namely whether when assessing 
the owners’ damages for loss of profits 

the charterers were entitled to take into 
account as diminishing the loss, the 
drop in the capital value of the vessel. 

Popplewell J held that they were not 
because the benefit accruing to the 
owners from the sale of the vessel in 
October 2007, instead of in November 
2009, was not legally caused by the 
breach. The charterers appealed to the 
Court of Appeal. The appeal was allowed 
on the basis that the owners took a deci-
sion to mitigate their loss by selling the 
vessel in October 2007 and there was 
no reason why the benefit secured by 
doing this should not be brought into 
account, in the same way that benefits 
secured by spot chartering a vessel dur-
ing an unexpired term of charterparty 
would be. The owners now appeal that 
judgment to the Supreme Court. 

JUDGMENT 
The Supreme Court allows the owners’ 
appeal. The charterers are not entitled 
to a credit for the difference in the value 
of the vessel when sold in 2007, in com-
parison to its diminished value in 2009. 
Lord Clarke, with whom the other jus-
tices agree, gives the lead judgment. 

REASONS FOR THE JUDGMENT 
The fall in the value of the vessel is irrel-
evant because the owners’ interest in the 
capital value of the vessel had nothing to 
do with the interest injured by the char-
terers’ repudiation of the charterparty. 
This is not because the benefit must be 
the same kind as the loss caused by the 
wrongdoer, but because the benefit was 
not caused either by the breach of the 
charterparty or by a successful act of 
mitigation. The repudiation resulted in 
a prospective loss of income for a period 
of about two years. However, there was 
nothing about the premature termina-
tion of the charterparty which made it 
necessary to sell the vessel, at all or at 
any particular time. 

It could also have been sold during 
the term of the charterparty. When to 
sell the vessel was a commercial deci-
sion made at the owners’ own risk. 
The owners would not have been able 
to claim the difference in the market 
value of the vessel if the market value 
had risen between the sale in 2007 and 
the time the charterparty would have 
terminated in 2009. The premature 
termination of the charterparty was at 
most the occasion for selling the vessel, 

 ■ Charterparty
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 ■ Arbitration

 ■ Apportionment of increase in 
value
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but it was not the legal cause of it. 
There is equally no reason to assume 
that the relevant comparator is a sale in 
November 2009; there is no reason that 
a sale would necessarily have followed 
the lawful redelivery at the end of the 
charterparty term. For the same rea-
sons, the sale of the ship was not on the 
face of it an act of successful mitigation. 
If there had been an available charter 
market, the loss would have been the 
difference between the actual charter-
party rate and the assumed substitute 
contract rate. Sale of the vessel would 
have been irrelevant. In the absence  
of an available market, the measure of 
the loss is the difference between the 
contract rate and what was or ought 
reasonably to have been earned from 
employment of the vessel under shorter 
charterparties. 

The relevant mitigation in that con-
text is the acquisition of an alternative 
income stream to the income stream 
under the original charterparty. The 
sale of the vessel was not itself an act 
of mitigation because it was incapa-
ble of mitigating the loss of the income 
stream. Popplewell J was therefore cor-
rect to hold that the arbitrator erred in 
principle. The Supreme Court prefers 
his conclusion to that of the Court of 
Appeal’s. His order, setting aside the 
part of the arbitral award that declared 
that the charterers were entitled to a 
credit of €11,251,677 in respect of the 
benefit that accrued to the owners when 
they sold the vessel in October 2007 as 
opposed to November 2009, is therefore 
restored.

UK

The Joint Administrators of LB 
Holdings Intermediate 2 Limited v 
The Joint Administrators of Lehman 
Brothers International (Europe) and 
others. The Joint Administrators of 
Lehman Brothers Limited v Lehman 

Brothers International (Europe) (In 
Administration) and others. Lehman 
Brothers Holdings Inc v The Joint 
Administrators of Lehman Brothers 
International (Europe) and others 
[2017] UKSC 38. 
On appeal from [2015] EWCA Civ 485 

JUSTICES: 
Lord Neuberger (President), Lord Kerr, 
Lord Clarke, Lord Sumption, Lord Reed 

BACKGROUND TO THE APPEAL 
This appeal and cross-appeal arise from 
the 2008 collapse of the Lehman Brothers 
group (“the Group”). The Group’s 
main trading company in Europe was 
Lehman Brothers International (Europe) 
(“LBIE”), an unlimited company. LB 
Holdings Intermediate 2 Ltd (“LBHI2”) 
holds all LBIE’s ordinary and redeem-
able shares, except one ordinary share 
which is held by Lehman Brothers Ltd 
(“LBL”). LBIE, LBL and LBHI2 have all 
been in administration since January 
2009. LBIE appears to be able to repay 
its external creditors in full. Under the 
provisions of the Insolvency Act 1986 
as amended (“the 1986 Act”), an admin-
istrator of a company is permitted to 
make distributions to creditors. 

Since December 2009, LBIE has been 
in a distributing administration. The 
LBIE administrators declared and paid 
a first interim dividend to its unsecured 
creditors in November 2012. The LBIE 
administrators received proofs of debt 
from unsecured creditors including LBL 
and LBHI2 and the LBL administrators 
received proofs from LBHI2 and LBIE. A 
consolidated set of rules regarding cor-
porate insolvency is set out in the 1986 
Act and the Insolvency Rules 1986 as 
amended (“the 1986 Rules”) (together, 
“the 1986 legislation”). Schedule B1 
to the 1986 Act contains provisions 
dealing with administration. Part 2 
of the 1986 Rules is concerned with 
“Administration Procedure” and Chapter 
10 of that Part, which includes rules 
2.68 to 2.105, deals with “Distributions 
to Creditors.” 

The 1986 legislation does not con-
stitute a complete insolvency code and 
certain established judge-made rules 
may continue to operate. In a distribut-
ing administration, as in a liquidation, 
the duty of the office holder is to gather 
in and realise the assets of the company 
and to use them to pay off the company’s 

liabilities. A generalised summary of the 
distribution priorities in relation to such 
payments (“the waterfall”) is set out in 
In re Nortel GmbH [2014] AC 209 para 
39. In February 2013, the administra-
tors of LBIE, LBL and LBHI2 issued 
proceedings seeking the determination 
of the court on issues arising in the 
administrations.

In March 2014, Richards J delivered 
a judgment, and made ten consequen-
tial declarations. The Court of Appeal 
(Moore-Bick, Lewison and Briggs LJJ) 
upheld most, but varied some of them. 
The Supreme Court now determines the 
following issues: 

•	 Issue 1 concerns the ranking in the 
waterfall which can be claimed by 
LBHI2 in its capacity as holder of three 
subordinated loans made to LBIE, 
and in particular whether LBHI2’s 
claims rank ahead of statutory inter-
est payable under rule 2.88(7) and/
or non-provable liabilities. 

•	 Issue 2 arises from the fact that 
LBIE’s creditors with debts denomi-
nated in a foreign currency will be 
paid under rule 2.86 at the rate of 
exchange prevailing at the date LBIE 
went in to administration, and ster-
ling may have depreciated on the 
foreign exchange markets between 
that date and the date of payment. 
The foreign currency creditors claim 
that they are entitled to receive any 
contractual shortfall as a non-prov-
able claim. 

•	 Issue 3 concerns whether a creditor 
of LBIE who had been entitled to, but 
had not been paid statutory interest, 
can claim such interest in a subse-
quent liquidation. 

The remaining four issues arise because 
LBIE is an unlimited company and so 
its members can be called upon to make 
contributions under section 74 of the 
1986 Act to meet its liabilities if LBIE 
is in liquidation. 

•	 Issue 4 is whether such contribu-
tions can be sought in respect of 
liability for statutory interest and for 
non-provable liabilities of LBIE. 

The other three issues arise because 
LBHI2 and LBL are creditors of LBIE as 
well as members of LBIE liable to con-
tribute as such. 

 ■ Distribution to creditors
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•	 Issue 5 is whether LBIE can prove 
in the administrations of LBHI2 and 
of LBL in respect of their contingent 
liabilities to make contributions in 
LBIE’s prospective liquidation if they 
are called on to do so pursuant to 
section 150 of the 1986 Act. 

•	 If LBIE cannot do this, issue 6 is 
whether LBIE can exercise a right of 
set off. 

•	 If not, issue 7 is whether LBIE can 
invoke the so-called ‘contributory 
rule’ which applies in a liquidation, 
namely that a person cannot recover 
as a creditor until his liability as a 
contributory had been discharged. 

JUDGMENT 
Lord Neuberger writes the lead judg-
ment, with whom (i) Lord Kerr and Lord 
Reed agree, (ii) save on an obiter issue 
on Issue 2, Lord Sumption agrees, and 
(iii) save on Issue 2 on which he dis-
sents, Lord Clarke agrees. 

CONCLUSIONS AND REASONS
Issue 1: LBHI2’s contention, which 
turns on the interpretation of the 
Subordinated Loan Agreements, is 
that its claim as subordinated creditor 
ranks ahead of statutory interest and 
non-provable liabilities because they 
are “obligations. . . not payable. . . in the 
insolvency” of LBIE or (in the case of 
statutory interest) it is not “payable and 
owing by [LBIE]” within the meaning of 
the Subordinated Loan Agreements. In 
agreement with the courts below, the 
Supreme Court rejects LBHI2’s argu-
ments. Statutory interest is plainly an 
obligation payable in LBIE’s insolvency. 
It is also “payable and owing by [LBIE]”, 
even though LBIE could not be sued for 
it. Secondly, the notion that a liquida-
tor who meets a non-provable liability 
makes a payment “in the insolvency” is 
implied by the provisions of the 1986 
Act and by the practical realities, and 
the same applies to an administrator. 
Accordingly, statutory interest and non-
provable liabilities must be met before 
any balance can be used for payment of 
the subordinated loans. In agreement 
with the judge and disagreeing with the 
Court of Appeal, LBHI2 cannot prove for 
the subordinated loans until the non-
provable liabilities are paid or clearly 
could be met. 

Issue 2: Disagreeing with the Judge 
and the majority of the Court of Appeal, 

the Supreme Court concludes by a 
majority of 4 to 1 that rule 2.86, which 
provides that unsecured debts payable 
in foreign currencies are to be converted 
in to sterling at the official rate on the 
administration date, spells out the full 
extent of a foreign currency creditor’s 
rights, and so foreign currency creditors 
cannot claim as a non-provable debt the 
difference between the sterling value 
of the debt at the administration date 
and that at the date the debt was paid. 
This is consistent with the conclusion 
reached in reports produced prior to the 
1986 legislation. It is also supported 
by the fact that the contrary conclu-
sion would lead to a one-way option in 
favour of the foreign currency creditors 
and that, in contrast to proofs for cer-
tain other debts, there is no provision 
in the 1986 Rules for their adjustment. 
It is dangerous to rely on judicial dicta 
regarding a previous insolvency code. 
Lord Clarke dissents on this issue. 

On the wider issue whether the pay-
ment in full of a proved debt satisfies 
the underlying contractual debt, by a 
majority of 3 to 2 the Supreme Court 
inclines to the view that it is inconsist-
ent with Chapter 10 of Part 2 of the 
1986 Rules, and the natural meaning 
of rule 2.72(1), that a debt met in full 
nonetheless has a component which is 
capable of resurrection. Lord Sumption 
is inclined to disagree on this issue and 
Lord Clarke agrees with him.

Issue 3: Rule 2.88(7) only applies to 
an existing administration and consti-
tutes a direction to an administrator 
while in office. Section 189(2) and rule 
4.93 exclude rule 2.88(7) interest being 
proved for or paid once a company 
previously in administration is put in 
to liquidation. In agreement with the 
Judge and disagreeing with the Court 
of Appeal, the Supreme Court considers 
that it is impermissible to have recourse 
to an entirely new judge-made rule to fill 
this gap. Disagreeing with the Judge, 
the Supreme Court concludes that the 
contractual right to interest for the post-
administration period does not revive 
or survive in favour of a creditor who 
has proved for a debt and been paid on 
his proof in a distributing administra-
tion. Rules 2.88, 4.93 and section 189 
provide a complete statutory code for 
recovery of interest on proved debt. 

Issue 4: “Liabilities” in section 74 
of the 1986 Act is not limited to those 

capable of being the subject matter of a 
proof and includes non-provable liabili-
ties. However, rule 2.88(7) provides that 
statutory interest is payable only where 
there is a surplus after payment of the 
debts proved, and, in disagreement with 
the Judge and the Court of Appeal, the 
Supreme Court holds that section 74 
cannot be invoked to create a “surplus” 
from which statutory interest can then 
be paid. 

Issue 5: section 150 creates a statu-
tory obligation on a member and entitles 
the liquidator to make the call to fulfil 
his statutory duties. Contrary to the 
view of the courts below, the Supreme 
Court considers that the nature of that 
obligation is such that it is incapable 
of being the subject matter of a proof 
unless the company concerned is in liq-
uidation. Any money paid under section 
74 forms a statutory fund which can 
only come into existence once that com-
pany is in liquidation; if that company 
is not in liquidation, there is no exist-
ing person to be identified as a potential 
creditor, merely a possible future liqui-
dator. Further, the alternative would 
lead to serious difficulties. 

Issue 6: essentially for the same 
reasons, prospective section 150 lia-
bilities cannot be set off by the LBIE 
administrators.

Issue 7: It is plainly inconsistent 
with the pari passu principle and with 
the statutory aim of enabling effective 
calls to be made in a liquidation to 
allow LBHI2 and LBL to be paid out on 
their proofs like any other unsecured 
creditor, given that they are probably 
insolvent. The contributory rule which 
applies in liquidations can properly be, 
and should be, extended to a distrib-
uting administration, with procedural 
modifications to achieve consistency 
with the legislative framework.

UK

 ■ Barecon 89 Form

 ■ Charterparty
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Gard Marine and Energy Limited v 
China National Chartering Company 
Limited and another. China National 
Chartering Company Limited v Gard 
Marine and Energy Limited and 
another. Daiichi Chuo Kisen Kaisha 
v Gard Marine and Energy Limited 
and another) [2017] UKSC 35. 
On appeal from [2015] EWCA Civ 16

JUSTICES: 
Lord Mance, Lord Clarke, Lord Sumption, 
Lord Hodge and Lord Toulson 

BACKGROUND TO THE APPEAL
This appeal arises out of the grounding 
of the Ocean Victory (“the vessel”). By a 
demise charterparty the vessel’s owners, 
Ocean Victory Maritime Inc. (“the own-
ers”) chartered the vessel to Ocean Line 
Holdings Ltd (“the demise charterer”) 
on the widely used Barecon 89 form, 
as amended. It provided for the demise 
charterers to procure insurance for the 
vessel at their expense against marine, 
war and protection and indemnity risks 
for the joint interest of themselves and 
the owners. The demise charterer time 
chartered the vessel to China National 
Chartering Co Ltd (“Sinochart”), who 
sub-chartered the vessel to Daiichi 
Chuo Kisen Kaisha (“Daiichi”). The 
demise charter and both time charters 
contained the same undertaking to 
trade the vessel between safe ports. 

In September 2006, Daiichi gave the 
vessel instructions to load at Saldanha 
Bay in South Africa and discharge at the 
port of Kashima in Japan. The quay at 
Kashima was vulnerable to long waves 
which can result in a vessel being 
required to leave the port. The only route 
in and out of Kashima is by a narrow 
channel, the Kashima Fairway, which 
is vulnerable to northerly gales. There is 
no meteorological reason why these two 
events should occur at the same time. 
However, on 24 October 2006, the ves-
sel sought to leave the port due to long 
waves but, due to a severe northerly 
gale, was unable to safely navigate the 
fairway and was grounded, becoming a 
total loss. 

Gard Marine & Energy Ltd (“Gard”), 
one of the vessel’s hull insurers, took 
assignments of the rights of the own-
ers and the demise charterer in respect 
of the grounding and total loss. It 
brought a claim against Sinochart 
(which Sinochart passed on to Daiichi) 

for damages for breach of the charter-
ers’ undertaking to trade only between 
safe ports. 

In the High Court, Teare J held that 
there had been a breach of the safe 
port undertaking. The combination of 
the two weather conditions was not an 
abnormal occurrence, even though the 
coincidence of the conditions was rare, 
because both conditions were physical 
characteristics of the port. The Court of 
Appeal allowed Daiichi’s appeal on this 
issue (issue 1). The Court of Appeal also 
held that, due to the joint insurance pro-
visions, the owners were not entitled to 
claim against the demise charterparty 
in respect of insured losses (issue 2), 
reversing Teare J’s finding on this issue. 
Gard appealed on both these issues. In 
addition, the Supreme Court consid-
ered whether Daiichi would be entitled 
to limit its liability for loss of the ship 
pursuant to the 1976 Convention on 
Limitation of Liability for Maritime 
Claims (“the Convention”) enacted into 
English law by the Merchant Shipping 
Act 1995. This issue was not con-
sidered by the courts below as it was 
accepted that they were bound by the 
decision of the Court of Appeal in The 
CMA Djakarta [2004] 1 Lloyd’s Rep 
460 which had held that such limitation  
was not possible (issue 3). 

JUDGMENT 
The Supreme Court unanimously dis-
misses the appeal on the ground that 
there was no breach of the safe port 
undertaking. Lord Clarke gives the 
lead judgment, with which all the jus-
tices agree on issue 1 and on issue 3; if 
there had been a breach of the safe port 
undertaking, Daiichi would not have 
been entitled to limit its liability under 
the Convention. In respect of issue 2, 
Lord Toulson and Lord Mance, in judg-
ments with which Lord Hodge concurs, 
agree with the Court of Appeal, that the 
joint insurance would have precluded 
any claim by owners against the demise 
charterer, or therefore by the latter 
down the line. Lord Clarke and Lord 
Sumption take the opposite view. 

REASONS FOR THE JUDGMENT 
It was common ground that the test for 
breach of the safe port undertaking is 
whether the damage sustained by the 
vessel was caused by an “abnormal 
occurrence”, that the date for judging 

the breach of the safe port promise  
is the date of nomination of the port and 
the promise is a prediction about the 
safety of the port when the ship arrives 
in the future. ‘Abnormal occurrence’ 
should be given its ordinary meaning; 
something rare and unexpected that the 
notional charterer would not have in 
mind. The test is not whether the events 
which caused the loss are reasonably 
foreseeable. The fact that the combina-
tion of long waves and northerly gales 
was theoretically foreseeable does not 
make it a “normal characteristic” of the 
port. Regard must be had to the real-
ity of the situation in the context of all 
the evidence to ascertain whether the 
particular event was sufficiently likely 
to occur to have become an attribute 
of the port. 

Teare J erred in failing to answer the 
unitary question of whether the simul-
taneous coincidence of the long waves 
and gales was an abnormal occurrence. 
No vessel in the port’s history had risked 
damage in the quay due to long waves at 
the same time the Kashima Fairway was 
unnavigable because of gale force winds. 
There was also evidence regarding the 
exceptional nature of the rapid devel-
opment, duration and severity of the 
storm. On the basis of this evidence the 
conditions in question were an abnor-
mal occurrence and there was therefore 
no breach by Daiichi of the safe port 
undertaking. Assuming there had been 
a breach of the safe port warranty, Gard 
claims to be able to recover the insured 
value of the vessel from the time charter-
ers as the demise charterer’s assignee 
on the basis that the demise charterer 
is liable to the owners for breach of its 
safe port undertaking, and is therefore 
entitled to recover the same sum from 
the time charterer. Lord Toulson, Lord 
Mance and Lord Hodge conclude that 
the provisions of clause 12 of the demise 
charter, which provide for joint insur-
ance and a distribution of insurance 
proceeds, preclude such a claim. It is 
well established that co-insureds can-
not claim against each other in respect 
of an insured loss. Clause 12 provides 
a comprehensive scheme for an insur-
ance funded result in the event of loss of 
the vessel by marine risks. The safe port 
undertaking does not alter this scheme. 

Lord Sumption agrees that co-
insureds cannot claim against each other 
in respect of an insured loss. Whether  
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this is because liability to pay damages 
is excluded by the terms of the contract, 
or because as between the co-insureds 
the insurer’s payment makes good any 
loss and satisfies any liability to pay 
damages will depend on the terms of 
the contract. In this case clause 12 of 
the demise charter envisages the latter. 
Lord Clarke agrees with Lord Sumption 
on this issue. Had there been a breach 
of the safe port warranty, Daiichi would 
not have been entitled to limit its liabil-
ity under the Convention. Article 2(1)
(a) of the Convention allows owners or 
charterers to limit liability for loss or 
damage to property “occurring on board 
the ship” or “in direct connexion with the 
operation of the ship”. The court agrees 
with the Court of Appeal in The CMA 
Djakarta that giving the words their 
ordinary meaning, this category of claim 
does not include loss or damage to the 
ship itself [79-81]. This interpretation 
is supported by Articles 9 to 11 of the 
Convention [82-84] and there is noth-
ing in the travaux préparatoires which  
supports another conclusion.

SOUTH AFRICA

Trinity Asset Management (Pty) 
Limited v Grindstone Investments 
132 (Pty) Limited [2017] ZACC 32 

JUSTICES: 
Mogoeng CJ, Nkabinde ADCJ, Cameron 
J, Froneman J, Jafta J, Khampepe J, 
Madlanga J, Mhlantla J, Mojapelo AJ, 
Pretorius AJ and Zondo J. 

BACKGROUND TO THE APPEAL
The parties entered into a written loan 
agreement, effective from 1 September 
2007, in terms of which Grindstone bor-
rowed a capital amount of R3 050 000 
(loan capital) from Trinity. Clause 2.3 
of the loan agreement provided that 
the loan capital was due and repayable 
to the applicant within 30 days from 
the date of delivery of Trinity’s writ-
ten demand. Trinity advanced the loan 

capital to Grindstone in three tranches 
during February 2008.

There was an exchange of emails 
between Trinity and Grindstone during 
September 2013 regarding the repay-
ment of the advanced loan capital. 
But Grindstone made no repayment. 
Accordingly, on 9 December 2013, 
Trinity’s attorneys served a letter of 
demand by the Sheriff of the Court on 
Grindstone as contemplated in sec-
tion 345(1)(a)(i) of the Companies Act 
61 of 1973 (Companies Act). In terms 
of the letter, Trinity claimed payment 
of R4 613 310.52 within 21 days. The 
attorneys for Grindstone responded to 
the letter on 23 December 2013, denying  
the debt.

On 18 July 2014, Trinity launched 
an application in the High Court of 
South Africa, Western Cape Division, 
Cape Town (High Court), to provision-
ally liquidate Grindstone on the basis 
that Grindstone was unable to pay its 
debts as provided for in section 345 of 
the Companies Act. Grindstone raised 
a number of defences including that 
Trinity’s claim against it for repayment 
of the debt had prescribed [statute 
barred]. It contended that the amount 
lent and advanced during February 
2008 prescribed in 2011. Grindstone 
made this contention on the basis of two 
principles, namely that (1) a debt repay-
able on demand is in law repayable 
immediately so that a formal demand 
is not necessary in order to complete 
the cause of action; and (2) a creditor 
cannot delay the commencement of pre-
scription by failing to take a step, which 
is in its power, to recover the amount 
owed.

Trinity challenged the prescription 
defence on three broad fronts, namely 
that (1) it was never the intention of the 
parties that the loans advanced dur-
ing February 2008 would become due 
and repayable immediately upon being 
advanced; (2) it was never the intention 
of the parties that prescription would 
start running on the dates the tranches 
were paid; and (3) Grindstone had not 
pleaded and proved both the date of 
inception and the date of completion of 
the period of prescription. Trinity sub-
mitted accordingly that the prescription 
defence was not raised on bona fide and 
reasonable grounds.

The High Court applied the principle in 
Badenhorst v Northern Construction  

Enterprises (Pty) Ltd 1956 (2) SA 
346 (T) that, where there is a genuine 
dispute about a debt, an application 
for liquidation is inappropriate and 
should be dismissed. The Court held 
that Grindstone’s defence of prescrip-
tion was valid. Accordingly, the High 
Court dismissed the application for 
provisional liquidation, but granted 
Trinity leave to appeal to the SCA. The 
SCA decided the matter by a majority  
of three judges to two. The majority 
upheld the High Court’s judgment. It 
noted that the parties had agreed on 
appeal that the central issue between 
them was whether the debt had pre-
scribed. It held that the debt was due 
the moment it was lent. The wording 
of the parties’ contract did not change 
that. The appeal was therefore dis-
missed. The minority’s view was that 
Grindstone failed to plead and prove the 
date when prescription started running. 
It reasoned that the loan agreement 
contemplated that a demand was an 
essential requirement for Trinity’s cause 
of action. The minority agreed with the 
general principle that where no time for 
repayment is stipulated in an agree-
ment then the debt is due immediately. 
But, here, the parties expressly agreed 
otherwise. Accordingly, the minority 
concluded, prescription would “only 
begin to run from the date of demand”.

In the Constitutional Court, Trinity 
submitted that the parties agreed that 
the determinative issue is prescrip-
tion. Trinity further submitted that the 
Prescription Act provides that a debt 
is extinguished by prescription after the 
lapse of three years, and that prescrip-
tion commences as soon as the debt is 
“due”. Trinity agreed with the reasoning 
of the minority judgment in the SCA, 
as it respects the intention of the con-
tracting parties and thereby honours 
the principle of freedom of contract and 
ultimately the right of access to court.

Having been provisionally liquidated 
in other proceedings in the meantime, 
Grindstone indicated that it would not 
lodge written argument and would abide 
the decision of the Court. At the request 
of the Court, Adv Nkosi-Thomas SC of 
the Johannesburg Society of Advocates 
filed written submissions and appeared 
as amicus curiae (friend of the court). 
She supported the view that the appeal 
should be dismissed, with no costs 
order.

 ■ Limitation Period 

 ■ Interpretation 

 ■ Prescription Act

Common Law
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The Court considered three primary 
questions:

(a) Whether the defence of prescription 
is properly before the Court;

(b) Whether the parties’ contract points 
to an intention to defer when the 
debt became due and thus to delay 
the onset of prescription; and

(c) Whether the applicant’s claim has 
prescribed.

JUDGMENTS
The Court unanimously concludes, 
though for different reasons, that leave 
to appeal should be granted. By a 
majority of ten judges to one, it further 
holds that the defence of prescription 
is properly before the Court. Froneman 
J disagrees, on the basis that the par-
ties failed to deal adequately with the 
“Badenhorst principle”. The Court, by 
a majority of six to five, finds that the 
parties to the contract did not intend to 
defer when the debt became due and 
hence to delay prescription. The debt is 
found to have prescribed. The appeal is 
consequently dismissed. 

REASONS FOR THE JUDGMENT 
The applicant’s main contention is that 
the majority in the SCA erred in finding 
that, as a matter of law, a debt which 
is repayable on demand becomes due 
the moment the advance is made, with-
out regard to the expressed intention of 
the parties. The correct approach, the 
applicant contends, is that in all con-
tractual cases where the debt is payable 
on demand, the court must interpret 
the contract to ascertain the intention 
of the parties as expressed in the con-
tract and establish whether demand is a 
condition precedent for the enforcement 
of a claim. If it is, then the debt becomes 
due only after demand has been made 
in the terms of the agreement. 

We disagree that the appeal should 
succeed. In our view, prescription 
started its deadly trudge on the day the 
loan at issue in these proceedings was 
advanced, and the parties’ written agree-
ment did not postpone it. Our primary 
basis for disagreement is that the first 
judgment attaches undue significance 
to the word “due” where it appears in 
clause 2.3 of the parties’ loan agree-
ment. That said, we agree with the first 
judgment’s exposition of the legal prin-
ciples governing when a debt payable on 

demand is due – but I disagree with the 
way the first judgement applies those 
principles to the facts here. In sum, the 
relevant principles may, in my view, be 
restated as follows. A contractual debt 
becomes due as per the terms of that 
contract. When no due date is specified 
then the debt is generally due imme-
diately on conclusion of the contract. 
However, the parties may intend that 
the creditor be entitled to determine the 
time for performance and that the debt 
becomes due. The first judgment applies 
those principles to the facts here. We 
cannot agree that a holistic reading of 
the loan agreement shows that the par-
ties intended to delay the “dueness” of 
the claim, and consequently the run-
ning of prescription, until a letter of 
demand was issued. The first judgment 
finds that the letter of demand was an 
essential ingredient of Trinity’s cause of 
action, and a “necessary condition to the 
enforcement of the loan agreement”. We 
disagree. 

Meaning of “due” [96] Section 12(1) of 
the Prescription Act provides that pre-
scription “shall commence to run as soon 
as the debt is due”. The Prescription Act 
does not define “due”, but long-standing 
SCA decisions have given it content. In 
Deloitte Haskins & Sells Consultants 
(PTY) Ltd -v- Bowthorpe Hellerman 
Deutsch (PTY) Limited (1990) ZASCA 
136, (1991) (1) SA 525 the Court said 
that “prescription shall commence to 
run as soon as the debt is due” means 
that – due only when demand has been 
made as agreed. Where there is such 
a clear and unequivocal intention, the 
demand will be a condition precedent 
to claimability, a necessary part of the 
creditor’s cause of action, and prescrip-
tion will only begin to run from demand. 
This, in our view, is not an incident of 
the creditor being allowed to unilater-
ally delay the onset of prescription. It 
is the parties, jointly and by agreement 
seriously entered into, determining 
when and under what circumstances or  
conditions a debt shall become due. 

Section 12 of the Prescription Act 
provides: “(1) Subject to the provisions of 
subsections (2), (3), and (4), prescription 
shall commence to run as soon as the 
debt is due. (2) If the debtor wilfully pre-
vents the creditor from coming to know 
of the existence of the debt, prescription 
shall not commence to run until the credi-
tor becomes aware of the existence of the 

debt. (3) A debt shall not be deemed to be 
due until the creditor has knowledge of 
the identity of the debtor and of the facts 
from which the debt arises: Provided that 
a creditor shall be deemed to have such 
knowledge if he could have acquired 
it by exercising reasonable care. (4) 
Prescription shall not commence to run 
in respect of a debt based on the com-
mission of an alleged sexual offence as 
contemplated in sections 3, 4, 17, 18(2), 
20(1), 23, 24(2) and 26(1) of the Criminal 
Law (Sexual Offences and Related 
Matters) Amendment Act, 2007, and 
an alleged offence as provided for in 
sections 4, 5, and 7 and involvement in 
these offences as provided for in section 
10 of the Prevention and Combating 
of Trafficking in Persons Act, 2013, 
during the time in which the creditor is 
unable to institute proceedings because 
of his or her mental or psychological 
condition.” 

There has to be a debt immediately 
claimable by the creditor or, stated in 
another way, that there has to be a debt 
in respect of which the debtor is under 
an obligation to perform immediately. It 
follows that prescription cannot begin to 
run against a creditor before his cause 
of action is fully accrued, i.e. before he 
is able to pursue his claim. In Standard 
Bank of South Africa Ltd -v- Miracle 
Mile Investment 67 (PTY) Ltd (2016) 
ZASCA 91, (2017) (1) SA 185, the SCA 
reaffirmed the existing doctrine applied 
in Deloitte Haskins and Truter -v- 
Deysel (2006) ZASCA 16, (2006) (4) 
SA 168. Under the statute, it said— “a 
debt must be immediately enforceable 
before a claim in respect of it can arise. 
In the normal course of events, a debt is 
due when it is claimable by the creditor, 
and as the corollary thereof, is payable 
by the debtor.” 

Oneanate is instructive on this 
point. The first-instance Court had to 
determine when prescription began to 
run on a bank’s claim for repayment of 
four separate amounts debited to a cur-
rent account. When were the separate 
debts in the overdrawn account “due 
and repayable”? The Court invoked the 
long-standing common law rule that a 
loan without stipulation as to a time for 
repayment is “repayable on demand”. 
But what does “repayable on demand” 
mean? The Court said that “[a]lthough 
by no means linguistically clear”, the 
phrase means that “no specific demand 
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for repayment is necessary and the debt 
is repayable as soon as it is incurred.” 
The practical effect is this. When suing 
for repayment the creditor doesn’t need 
to allege a demand: demand is not part 
of the plaintiff’s cause of action. 

In Canadian, Australian and New 
Zealand law, the Court held that, unless 
the parties agree otherwise, a loan 
“repayable on demand” is repayable from 
the moment the advance is made and 
that no specific demand for repayment 
need be made for the loan to be immedi-
ately due and repayable. Hence the High 
Court in Oneanate concluded that pre-
scription begins to run against the bank 
in respect of monies loaned on overdraft 
as soon as the advance is made. For 
practical purposes, prescription com-
mences running on the date upon which 
the debit is entered into the account. 
Here, of course, the loan was not “paya-
ble on demand” but rather repayable 30 
days after demand. Does the additional 
30-day period afforded to the debtor to 
repay change anything? Does it take 
this agreement outside the law apply-
ing to loans “payable on demand”? No. 
The 30-day period makes no difference. 
The point of the jurisprudence is that 
the creditor has the unilateral power to 
demand performance from the debtor at 
any time from advance – not that, fol-
lowing demand, the debtor must pay 
immediately (“on demand”) or 30 days 
later. In both instances, the creditor has 
the sole power to demand performance 
at any time. 

It is this fact – that the creditor has 
the exclusive power to demand that per-
formance be made when the creditor 
so chooses – that has given rise to the 
general rule applying to loans “payable 
on demand”, namely that prescription 
begins to run when the debt arises, 
unless there is a clear indication to the 
contrary. So the question is whether this 
loan agreement gives us enough signs 
to justify dumping the general principle 
that in loans “payable on demand” pre-
scription begins to run as soon as the 
money is paid. And our starting premise 
is that the parties’ contract fixes when a 
contractual debt becomes due. 

The first judgment holds that the 
debt is not “due” until demand has 
been made because, in the absence 
of a demand, Trinity has not acquired 
a complete cause of action. In other 
words, the debt is neither claimable nor 

repayable until demand has been made. 
Since the debt is neither claimable nor 
repayable until then, the debt is not 
“due” for prescription purposes. This is 
not without force. “Due” and “due”. One 
in the statute; the other in this contract. 
Indeed, at first blush, there seems to be 
some shoehorning required to find that, 
despite the requirement of demand, the 
loan here was “due” as soon as it was 
paid over. The conclusion that the loan 
was “due” on advance for the purposes 
of the Prescription Act entails that, as 
soon as the loan was paid over, the debt 
was “immediately claimable” by Trinity, 
and that Grindstone was therefore 
“under an obligation to perform imme-
diately”. On closer examination, there 
is no inconsistency. What prescribes is 
Trinity’s right to claim payment. And 
that right is unaffected by when pay-
ment must actually be made. 

This means that Trinity had the 
right to claim payment immediately, 
even though Grindstone had 30 days 
to pay. Once paid over, Trinity is able 
to trigger repayment of the loan from 
Grindstone anytime. The debt, in this 
sense, is immediately claimable and 
enforceable. There is no conditionality 
attached to the making of demand and 
the claimability of the debt. It must be 
pointed out that, despite the use of the 
phrase “cause of action” as it features  
in the case law, what prescribes in 
terms of the Prescription Act is not 
a “cause of action” per se, but a claim 
or a right of action. By contrast, if the 
loan agreement had provided that “the 
lender will not demand repayment of 
the loan at any time before at least 30 
days have lapsed since advance of the 
funds”, it would have been very differ-
ent. There, the conditionality attached 
to the lender’s right to claim back the 
loan would delay enforceability and 
claimability of the debt. But that is not 
so here. Here, the right to claim back 
the loan is exercisable by Trinity at any 
time from advance. And Grindstone 
is by corollary under an immediate 
obligation to perform in terms of the  
demand. 

There is no incongruence between the 
finding that prescription begins to run 
on advance of the loan and the mean-
ing given to the term “due”. Ultimately, 
it is a question of fact whether the par-
ties intended demand to be a condition 
precedent for the debt to be “due”. For 

the parties to delay prescription is sim-
ple. They just have to say so. But they 
must say so. If they don’t, the feature-
lessness of their agreement – as here 
– means that prescription starts to run 
immediately once the money is paid 
over. Stockdale -v- Stockdale (2004) 
(1) SA68 (c) provides a further example 
that contrasts with the contract here. In 
that case, the defendant had signed two 
acknowledgments of debt in favour of 
the plaintiffs. When the plaintiffs wanted 
their money back, the defendant raised 
prescription. Traverso AJP scrutinised 
the circumstances surrounding the 
conclusion of the acknowledgements of 
debt. These were signed in favour of the 
plaintiffs, who were the parents of the 
defendant’s husband. The plaintiffs lent 
the defendant money to pay off an exist-
ing bond. The “understanding” between 
the parties was that, while the plain-
tiffs’ son lived in the house or worked 
for them or remained married to the 
defendant, the plaintiffs would not call 
up the debt. That meant prescription  
didn’t run. 

In terms of clause 2 of the Stockdale 
acknowledgments of debt, the defend-
ant undertook to “repay the capital 
amount outstanding and interest . . . 
within 30 days from the date notice is 
given by the creditors”. The Court rein-
forced the general principle— “in all 
obligations in which a time for payment 
has not been agreed the debt is due 
forthwith. However, it is also clear that 
this may be qualified in the light of the 
particular circumstances of the case.” 
The Court considered that – specifi-
cally because the parties were related to 
one another and had an understanding 
that the debt would not be called upon 
immediately or soon after advance – “the 
only reasonable inference to be drawn 
. . . is that nobody regarded the loan 
as immediately repayable”. The loan 
would only become “due” if there were 
changes in the parties’ living arrange-
ments, marital status or employment 
situation. So the prescription defence 
failed. Significantly, the Court pointed 
out that “no specific date for demand 
was fixed in the document and no condi-
tion was linked to the demand”. Despite 
this fact, the Court found that it was 
clear that it was “never contemplated 
that the ‘notice’ to repay could or would 
be given within 30 days of the date of the 
acknowledgements”. 



14

www.nglawdigest.com Law Digest Autumn 2017

This is a good example of parties 
clearly intending demand to be made 
before prescription would run. The 
Court’s reasoning was centred on the 
special, familial relationship between 
the parties. This formed the basis for 
the conclusion that the parties never 
intended demand to be made imme-
diately following advance, or within 
any period of time soon thereafter. It 
was only if the specific circumstances 
changed that the plaintiffs would call 
up the loan. There’s nothing like that 

here. No distinguishing features of 
the agreement. No circumstances sur-
rounding its conclusion to justify a 
similar outcome. No suggestion that 
Trinity could not make demand straight 
after advance, or that it would demand 
only if circumstances changed. Indeed, 
anything like that would be inimi-
cal to most ordinary commercial loan 
agreements. Of course, commercial cir-
cumstances might entail the opposite. 
Then the agreement will say so. This one  
doesn’t. 

Our conclusion means it is not neces-
sary to consider the effect of the emails 
dated 19 and 25 September 2013, or 
the letter of demand of 9 December 
2013 in terms of section 345(1)(a)(i) of 
the Companies Act. This is because 
by then the debt had already long pre-
scribed – at latest in 2011, three years 
after the loan tranches were advanced.

The following order is granted: 1. 
Leave to appeal is granted. 2. The appeal 
is dismissed.
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Keep Within Bounds! – 
A review of Eaglewood 
Integrated Resources 
Limited -v- Orleans 
Investment Holdings 
Limited

INTRODUCTION
The Arbitration and Conciliation 
Act1 (the “ACA”) is the federal statute 
that governs arbitration in Nigeria. 
Adapted from the 1985 UNCITRAL 
Model Arbitration Law, the ACA 
enjoins courts, where a valid arbitration 
agreement is in place, to grant parties’ 
requests for reference to arbitration if 
certain requirements have been met. 
One of those requirements is that the 
applicant, beyond entering a formal 
appearance in the dispute before the 
court,2 must not have filed pleadings or 
“taken any other steps in the proceed-
ings.”3 If this requirement is not met, the 
arbitration agreement would be deemed 
waived and the court may proceed to 

hear the dispute.
Courts tend to construe “any other 

steps in the proceedings” strictly, based 
substantially on the explanation of that 
phrase in Halsbury’s Laws of England. 
For instance, in K.S.U.D.B v Fanz 
Construction Ltd.,4 the Supreme Court 
quoted with approval the statement in 
Vol. 2 of Halsbury’s Laws of England (4th 
ed.): “A party who makes any applica-
tion whatsoever to the court, takes a step 
in the proceedings.” As such, it used to 
be the thinking that parties must limit 
themselves to filing applications for 
stay of proceedings pending arbitra-
tion whenever they are haled into court 
over a dispute that ought to have been 
referred to arbitration. 

In Onward Enterprise Ltd. v MV 
“Matrix” & 2 Ors.,5 however, the 
proper context for the rule that “any 
application whatsoever” would count as 
waiver of an arbitration agreement was 
provided. The Court of Appeal clarified 
in that case that “[i]t is only acts done 
in furtherance of the prosecution of the 
defence that could be said to amount 
to steps taken in the proceedings.” On 
this basis, the Court held that two prior 
applications by the Respondents, which 
respectively sought orders of the court 
releasing their vessel from arrest and 
permitting them to move the vessel to 
anchorage pending arbitration, were 
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not further steps in the proceedings. 
Accordingly, the Respondents success-
fully applied for a stay of proceedings 
pending arbitration despite these earlier 
applications.

Guided by the MV “Matrix” case, 
therefore, it appears that parties against 
whom interim orders of court have been 
made, based on a lawsuit filed in breach 
of their arbitration agreement, may now 
validly apply to lift those orders without 
being deemed to have waived their arbi-
tration agreement.

Nonetheless, the snare of “any other 
steps in the proceedings” resurfaced 
recently in Eaglewood Integrated 
Resources Ltd. v Orleans Investment 
Holdings Ltd6 where the Court of 
Appeal provided further helpful context 
on what counts as acts in furtherance 
of the prosecution of a defence. The 
Orleans Investment decision effectively 
clarifies that an applicant’s challenge to 
a court’s jurisdiction does count as one 
of those acts that are done “in further-
ance of the prosecution of the defence.” 
It is a “step in the proceedings” that can 
defeat a subsequent application for the 
dispute to be referred to arbitration. 

FACTS OF THE ORLEANS 
INVESTMENT CASE
Orleans Investment Holdings Ltd (the 
“Orleans”) filed a petition at the Federal 
High Court (the trial court) to wind up 
Eaglewood Integrated Resources Ltd 
(the “Eaglewood”) for inability to pay 
debts allegedly owed under a Shares 

Purchase Agreement (SPA). Eaglewood 
reacted with an application in which 
it sought: (i) an order striking out the 
petition for want of jurisdiction, on the 
basis that the demand notice on which 
the petition is predicated was not issued 
by a director, secretary or other author-
ised officer of Orleans as required by 
the Companies and Allied Matters Act 
(CAMA);7 or (ii) an order staying the court 
proceedings and referring the dispute to 
arbitration pursuant to the arbitration 
clause of the SPA – in that order.

The trial court dismissed both limbs 
of Eaglewood’s application. First, it 
assumed that the demand notice that 
underpinned the petition for winding 
up was valid despite being signed by 
Orleans’ solicitors instead of a director, 
secretary or other authorised officer of 
Orleans. Next, it held that Eaglewood’s 
alternative prayer for stay of proceed-
ings in favour of arbitration must also 
fail because Eaglewood’s failed juris-
dictional challenge amounted to a 
submission to litigation and waiver of 
the arbitration agreement.

Dissatisfied, Eaglewood appealed, con-
tending that the trial court’s decisions on 
both prongs of its application were wrong.

DECISION IN THE ORLEANS 
INVESTMENT CASE
Eaglewood’s appeal succeeded in part. 
The Court of Appeal reversed the trial 
court on the jurisdictional challenge, 
holding that the issuance of the demand 
notice by a person not authorised to 
do so was a fundamental defect that 
robbed the trial court of jurisdiction. 
For that reason, the Court allowed the 
appeal and struck out the winding up 
petition.

Regarding the second issue, however, 
the trial court’s position was affirmed. 
In doing so, the Court of Appeal pro-
vided additional clarifications on the 
scope of steps that would count as acts 
in furtherance of the prosecution of a 
defence.

The Court’s analysis began with a con-
firmation that an arbitration agreement 
does not oust the jurisdiction of courts.8 
The Court also confirmed the position 
in the MV “Matrix” case that only “acts 
done in furtherance of prosecution of the 
defence” counts as “steps taken in the pro-
ceedings.”9 Finally, on the key question of 
whether Eaglewood’s jurisdictional chal-
lenge, which was the first relief presented 

in its application at the trial court, was 
an act done in furtherance of prosecution 
of the defence, the Court, citing Black’s 
Law Dictionary (9th Edn.) pages 483 and 
483, clarified that:

“[a] defence may be one based on 
facts [that] addresses the substance 
or essentials of a case. A defence may 
also be one based on technical or legal 
objection or a dilatory defence, which 
is one that temporarily obstructs a 
lawsuit but does not address the 
merit[s] of the case”

The Court then proceeded to hold 
effectively that a jurisdictional chal-
lenge was a defence based on technical 
or legal objection,10 citing with approval 
a 1971 High Court decision wherein 
an applicant’s motion to strike out 
a suit was construed as a step in the 
proceedings.11

ANALYSIS OF THE ORLEANS 
INVESTMENT CASE
The Orleans Investment decision 
essentially reiterates the need for parties 
desirous of arbitrating their dispute to 
steer clear of any entanglement with liti-
gation that could potentially undermine 
the arbitration agreement. On the prin-
ciples animated by the facts of the case, 
the decision can hardly be questioned. 

For starters, the view that an arbi-
tration agreement, in and of itself, does 
not oust the jurisdiction of courts is 
consistent with judicial opinions that 
had long been espoused in such cases 
as Confidence Assurance v. Trustees, 
Ondo College of Education,12 where 
the court stated that:

“[t]oday, it is commonplace for parties 
to a contract to incorporate an arbi-
tration clause in their agreement. It 
should be noted that the inclusion in 
an agreement to submit a dispute to 
arbitration does not generate the heat 
of ouster of jurisdiction of the court. It 
merely postpones the right of either 
of the contracting parties to resort to 
litigation in court whenever the other 
contracting party elects to submit 
the dispute under their contract to 
arbitration.”13

Accordingly, the statement in 
Kurubu v. Zach-Motison (Nig.) Ltd.14 
that “[g]enerally therefore, if a party goes 
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straight to the court to file an action with-
out reference to arbitration, as contained 
in the agreement, a court of law is entitled 
and indeed is bound to refuse jurisdic-
tion in the matter” must be understood 
to mean no more than that courts would 
generally be inclined to stay proceed-
ings in deference to arbitration where a 
valid arbitration agreement is in place. 
A party interested in exercising its right 
to arbitrate a dispute that has become 
the subject of a lawsuit would do well, 
therefore, not to attack the jurisdiction 
of the court at the first opportunity. Its 
preoccupation should be a request for 
an order of stay of proceedings in favour 

of arbitration.
Furthermore, and more importantly, 

the Court’s holding that a jurisdic-
tional challenge is effectively a technical 
defence and thus a step in the proceed-
ings is perfectly logical. Had the first limb 
of Eaglewood’s application succeeded at 
the trial court (as it eventually did at the 
Court of Appeal), the winding-up peti-
tion would have been struck out and the 
case determined without any reference 
to arbitration. This does not differ mate-
rially from what would have happened 
if Eaglewood had entered a successful 
defence on the merits. In both scenarios, 
the matter would have ended without a 
winding-up order against Eaglewood; in 

both scenarios, Eaglewood would have 
effectively resisted Orleans’ claims with-
out going through the arbitral process. 

As such, to allow Eaglewood to raise 
a jurisdictional challenge and still 
retain its right to arbitrate, in practical 
terms, would have tantamount to allow-
ing Eaglewood forum-shop for remedies 
in both litigation and arbitration. This 
contrasts with the scenario in the MV 
“Matrix” case where the preservative 
reliefs the respondents successfully 
obtained could not have determined 
the suit, and thus the court could eas-
ily conclude that no acts had been done 
towards prosecuting the defence.

Yet, on the facts of the Orleans 
Investment case, one could wonder if 
the Court of Appeal would have reached 
a different conclusion had the requests 
for relief in Eaglewood’s application 
been presented in this reverse order: (i) 
an order staying the court proceedings 
and referring the dispute to arbitration 
pursuant to the arbitration clause of 
the SPA; or (ii) an order striking out the 
petition for want of jurisdiction, on the 
basis that the demand notice on which 
the petition is predicated was not issued 
by a director, secretary or other author-
ised officer of Orleans as required by the 
CAMA. In principle, the answer would 
likely be affirmative. This is so because 
reordering the reliefs as shown above 
would have made the request for a stay 
of the litigation in favour of arbitration 
Eaglewood’s principal relief, with the 
jurisdictional challenge becoming a 
residual, alternative relief for the trial 
court to consider only if it refused to 
stay proceedings. As such, things being 
equal, Eaglewood would likely have 
been referred to arbitration.

Having said that, the key take-away 
from the Orleans Investment case 
seems to be that a party stands a risk of 
losing its right to arbitrate if, confronted 
with a lawsuit commenced in breach of 
an arbitration agreement, it challenges 
the competence of the suit rather than 
seeking a stay of proceedings pending 
arbitration. Given the prevalence of, 

and preference for, arbitration in most 
complex and high-value transactions 
in Nigeria, businesses and their legal 
advisers will do well to take note of that 
risk if they cannot afford to compromise 
on their choice of arbitration. 

Eaglewood emerged the happier 
party in the Orleans Investment case 
despite losing its right to arbitrate only 
because its jurisdictional challenge 
was ultimately compelling. There are 
no guarantees that the next party who 
fails to heed the warning to “keep within 
bounds” would be so fortunate.

1 Cap A18, Laws of the Federation of Nigeria, 
2004.
2 In practice, this entails the applicant filing 
a memorandum of (conditional) appearance.
3 Section 5 of the ACA. 
4 (1990) 4 NWLR (Pt. 142) 1 at 27.
5 (2011) 3 CLRN 254.
6 (Unreported as of the time of writing), Appeal 
No. CA/L/533/2014, judgment delivered on 
3 July 2017 (coram J. H. Sankey, O. A. Otisi 
and J. E. Ekanem, JJCA).
7 Cap C20, Laws of the Federation of Nigeria, 
2004.
8 Ibid., p. 16 (“An arbitration clause in an 
agreement does not oust the jurisdiction of a 
court. It merely postpones the right of either 
of the contracting parties to resort to litigation 
in court wherever the other contracting party 
elects to submit the dispute under the contract 
to arbitration . . . provided the party applying 
for the exercise of the court’s discretion in that 
regard has not delivered pleading or taken 
any other step in the proceedings.”).
9 Ibid., p. 17.
10 Ibid., pages 18 – 19.
11 Achonu v NEM General Insurance Co. Ltd. 
[1971] 1 NCLR 449, referred to in A. Rhodes-
Vivour, Commercial Arbitration Law and 
Practice in Nigeria through the Cases, p. 81.
12 1992) 2 NWLR (Pt. 591) 373 at 386 [F – G].
13 See also L.A.C. v. A.A.N. Ltd. (2006) 2 NWLR 
(Pt. 963) 49 at 73 (“The position of the law 
is that an arbitration clause in agreements 
generally does not oust the jurisdiction of 
the court or prevent the parties from having 
recourse to the court in respect of dispute aris-
ing therefrom. A party to an agreement with an 
arbitration clause has the option to either sub-
mit to arbitration or have the dispute decided 
by the court.”).
14 (1993) 5 NWLR (Pt. 239) 102 at 117[B].
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Practical approach 
towards instilling 
ethics in Nigerian Law 
School students

INTRODUCTION
Over the years, products of the Nigerian 
Law School have been known to be 
morally and ethically compliant with 
the demands of the society. Law as a 
profession tilts heavily on the brink of 
rules and regulations. The first duty of 
a lawyer under the Rules of Professional 
Conduct for Legal Practitioners 2007 is 
to uphold the rule of law.1 Despite what 
seems to be far greater attention paid to 
the teaching of legal ethics than to any 
other Law School course, legal ethics 
remain no better than a second course 
subject in the eyes of the students of the 
Nigerian Law School. Students assume 
that the ethical issues raised in the 
course contents are elementary and that 
they are issues that one should bother 

about after becoming members of the 
legal profession. At best, the attention 
students pay to legal ethics is barely 
to enable them pass the course with-
out imbibing the fundamental ethical 
standards necessary for the sustenance 
of the legal profession.

This paper seeks to establish that 
innovations in teaching legal ethics 
are doomed to imaginary impact at 
best, unless conscious effort are made 
to instill same in students at an early 
stage. We shall in the course of this 
paper, suggest ways of instilling ethics 
in Nigerian Law School students. The 
first part of the paper asks the salient 
question of why we must instill eth-
ics in our students. The second part 
examines the theoretical and practical 
approaches towards instilling ethics in 
the students of the Nigerian Law School, 
while the fourth part deals with sugges-
tions on how to improve the status quo. 
The paper ends with a call to strengthen 
the existing framework by exerting more 
commitment to the cause of ethics 
within the Nigerian Law School clime.

WHY INSTILL ETHICS IN LAW 
SCHOOL STUDENTS?
If the commitment of the legal profession 
and the legal academia to produce ethi-
cally compliant lawyers is to yield any 
meaningful result, ethics must not only 
be the most important subject in the 
curriculum but conscious effort must 
be made to instill ethics in the students 
while they are at the Law School. When 
properly instilled, ethics should provide 
the lens through which students view 
what it means to be a lawyer and dis-
cover how to find meaning in their work. 
From a pragmatic perspective, legal eth-
ics is the only subject in the Nigerian 
Law School which every student “who 
becomes a lawyer” must encounter one 
way or the other in legal practice.

This recognition of instilling eth-
ics in our students would require far 
reaching measures. Ethics in Nigerian 
Law School is geared towards preparing 
the students on how to conduct them-
selves during the course of training and 
upon admission to the legal profession. 
The instilling of ethics in Nigerian Law 
School students is important in order 
to reduce the depletion of ethical stand-
ards within the legal profession.

In his essay, ‘Taking Rights Seriously’, 
Rowland Dworkin observes that “the 
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government would not re-establish 
respect for law without giving the law 
some claim to respect”. Re-establishing 
respect for lawyers is a task of her-
culean proportion.2 For instance, in 
America, recent polls indicate that soci-
eties’ respect for lawyers has dropped 
precipitously during the past twenty 
years far more than the society’s respect 
for comparable professions.3 Indeed, 
for at least the last ten years, this drop 
has continued despite lawyers’ zealous 
efforts to promote professionalism in 
response to the strident calls by the Bar 
Associations. 

One of the many reasons for the 
failure of the ethical crusade is the fail-
ure or refusal of the legal profession’s 
institutions (Law Schools) in this case 
to match lofty rhetoric with forceful 
actions. According to Deborah Rhodes, 

“. . . Throughout the twentieth century, 
a wide gap has persisted between the 
bar’s official pronouncements and the 
educational practices concerning pro-
fessional responsibility.”4 

The modern era of teaching legal 
ethics began in 1974. The notorious 
conduct of lawyers implicated in the 
Watergate scandal undermined public 
confidence in the legal profession, and 
this has continued to affect the respect 
for lawyers in many jurisdictions. 
This trend must be nipped in the bud 
because the nobility of the legal profes-
sion across the globe must be sustained 
and not eroded. 

CHALLENGES OF INSTILLING 
ETHICS ON THE NIGERIAN LAW 
SCHOOL STUDENTS
The poser is why is the course on pro-
fessional ethics almost universally 
regarded as the blood in the veins of 
the Law School? Some argued that it 
is hard to teach, disappointing to take, 
and often presented to vacant minds. 
Some blame the Bar for imposing the 
subject as a required course, thereby 
practically chaining faculties to a survey 
format; others fault the faculties them-
selves for past ethical neglect of ethical 
issues. Many also point to a palisade of 
students’ indifference. 

There are questions of practical util-
ity, “courses in professional responsibility 
are as useful to a practicing lawyer as a 
valentine is to a heart surgeon”. In a late 

1970 study of legal education, Rowland 
Pipkin as Associate Professor of Law 
at University of Massachusetts found 
disturbing “curricular paradox” in the 
teaching of legal ethics.5 He also found 
traditional methods of teaching profes-
sional responsibility based on outdated 
assumptions about how people learn 
ethical behaviour.6 Passive learning 
by preaching, intellectualisation, and 
memorisation can take one only so far. 
The theoretical and practical methods 
of conveying the subject of ethics to its 
audience seems to be the challenge. 

THEORETICAL APPROACH:  
HOW SHOULD WE DO IT?
To reach high level of moral reasoning, 
students have to personally engage 
in the resolution of ethical dilemmas. 
Critiques see usual class room instruc-
tions as “too abstract, narrow, and 
insufficiently ego involving” to offer 
much assistance. In short, we may 
indeed be able to inculcate profession-
alism in students but not by the present 
method. 

Consequently, universities must 
sit up; students sent to Nigerian Law 
School for admission must be ones that 
are found to be fit and proper. Students 
should not be hearing about ethics for 
the first time at the Law School. Ethics 
should be introduced to the students in 
the Universities and enforced.

Induction programmes must be time-
ous and compulsory for all students. 
The rules of engagement must be spelt 
out from day one. A situation where 
induction is conducted when about 
seventy percent of the students are yet 
to register affects instilling of ethics in 
the students as induction programme 
essentially resolves around the ethical 
expectations from the students.

Teaching of ethics must be result 
driven. It would not be out of place for 
every course to incorporate special top-
ics in ethics, e.g. ethics in Corporate Law 

Practice, Ethics and Criminal Litigation, 
Ethics in Civil Litigation, etc. It appears 
settled that there are three ways to teach 
a child. The first is by example, the sec-
ond is by example and the third is by 
example. This school of thought further 
emphasised the need for people who 
teach others to live by what they teach. 
Consequently, ethics teachers must live 
by example. In fact, all staff of Nigerian 
Law School must live by example in 
such ethical areas as dressing, punc-
tuality, honesty, dedication to duty, 
courage, etc. Body of Benchers must 
also live by example in their interaction 
with students, e.g. punctual attendance 
to dinners, observing dinning etiquettes 
during dinners, etc.

Role play is very important in instill-
ing legal ethics. According to Pipkin, the 
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prevailing mode of instructions socialises 
students into the belief that legal ethics 
are not important.7 A better way to cap-
ture attentions and engage emotions is 
role playing. Yet even today, role play is 
underused, perhaps because it requires 
professors to relinquish some control, 
permit the insinuation of “extraneous 
experience”, and accept that learning 
comes from the students themselves.

There must be reward for compliance 
with ethical standards and penal-
ties for non – compliance. Externship 
programmes should be supervised. A 
situation where half of the externs enter 
into “private friendly” arrangement with 
their supervisors on not just attendance 
but also on observation of minimum 
standard of engagement in externship is 
ridiculous. This has been attributed to 
the absence of any form of supervision 
of the students during the programme. 
Hence most of the students come back 
ethically worse than they left Law School 
before the externship programme and 
end up cooking up the contents of their 
portfolio. Portfolio assessment should 
be taken more seriously and the pan-
el’s assessment of the students essay on 
ethical dilemma should be more critical 
to ensure that the extern did not only 
observe an ethical dilemma but must be 
able to resolve same.

The Nigerian Bar Association (the 
“NBA”) in their partnership with the 
Nigerian Law School must focus atten-
tion on instilling ethics on the students. 
For instance, the NBA must constantly 
update Nigerian Law School with a list 
of law firms with ethical challenges. 
This is to avoid a situation where law 
students are posted to such law firms, 
where they get ethically contaminated. 
Finally, there should be an infusion of 
ethical issues into such teaching ves-
sels as moot court and legal clinics.

PRACTICAL APPROACH:  
HOW SHOULD WE DO IT?
In instilling ethics in our students, it 
is apposite to consider some practical 
measures to take in order to imbibe and 
engender a sound ethical culture in the 
profession. Our students learn through 
the teachers in areas such as learning 
from the internal legal family, learn-
ing by practice, learning by teaching, 
learning by external influence, oral and 
written examinations. Let us carefully 
examine these various ways as follows:

i. Learning from the Internal Legal 
Family
The internal legal family simply means 
the law school community as a whole. 
This approach flows from the law lec-
turers and support staff of the Nigerian 
Law School. In order to instill ethics in 
the students of the Nigerian Law School, 
law lecturers must continue to be above 
board. A student sees his teacher as an 
epitome of what he aspires to be. The 
21st century Law School staff must be 
well remunerated with a better con-
dition of service. The lecturers’ inter 
personal relationship and discipline is 
a clear pointer to what is expected of the 
student. While deepening intellectual-
ism, the lecturer must conduct himself 
in such a way that the student must be 
able to distinguish scholarly views and 
differentials from personal antagonism 
and open disagreement and confron-
tation. The lecturer’s accommodation 
must be habitable while his mobility 
must be impeccable. The above view is 
premised on the sacred fact that char-
ity begins at home. A lecturer is the  
immediate mirror through which  
the students see into their future and 
the profession at large. The staff of the 
Law School must be impeccably dressed 
and ensure the school environment is 
always kept organised and tidy. This will 
motivate the students to learn attention 
to details, organisation and profession-
alism all through their programme at 
the Law School and thereafter.

On no account should the Student’s 
Representative Council (SRC) be allowed 
to form a parallel students’ Union 
Government during their stay at the Law 
School. Rather, one through which the 
genuine and legitimate students’ griev-
ances should be promptly addressed 
by the management of the Law School. 
The effect is that there will be no ten-
sion and less conflict between staff and 
students of the Law School. Illegitimate 
conveyance of grievances such as riots, 
unlawful avenues, arson, display of plac-
ards, chanting war songs on the part of 
protesting students should be visited 
with stiff sanctions. The induction pro-
gramme of the Law School should clearly 
address the grievance remedy proce-
dure and options open to an aggrieved  
student or group of students. 

The Law School should through 
the use of special lectures during the 
induction programme hold interactive 

talks on drug abuse, causes and effects 
among the youths in order to reduce 
unethical behaviour among aspirants 
to the Bar. The Law School should 
partner with offices of National Drug 
Law Enforcement Agency (NDLEA) 
and United Nations Office on Drugs 
and Crimes (UNODC) as well as other 
Non – Governmental Organisations in 
this regard to adequately prepare her 
students for a drug – free life both on 
campus and thereafter. This will help 
deepen rational behaviour and ethical 
compliance among the students.

ii. Learning by Practice
Students learn a lot by practice. The 
courtroom decorum can be learnt by 
periodic moot trials. The benefits of 
periodic moot trials cannot be over 
emphasised. The amount of time, 
energy and skill which students’ groups 
devote to the preparation of their cases 
culled from different live scenarios is 
enormous. 

The sense of commitment with which 
they conduct the cases and the metic-
ulous care each side tries to take to 
avoid errors that might provoke laugh-
ter from the gallery are summed up to 
infer that moot trials ought to be given 
more attention by the management of 
the Nigerian Law School. In order to 
achieve this objective, there is need for 
employment of more lecturers and part 
time adjunct trainers who are seasoned 
practitioners in the field of advocacy to 
cater for the geometric growth of the 
students of the Nigerian Law School 
across the campuses. 

Moot trial participation by the stu-
dents should be made compulsory and 
rotational per term in the calendar of 
the Nigerian Law School. This is due to 
growing number of students which at 
times exceed 100 students per teacher 
ratio which is already in excess. It is 
therefore safer to recommend a maxi-
mum of forty students per teacher ratio 
in line with global best practices. Every 
campus of the Law School need at least 
10 fully furnished moot courtrooms. The 
present manpower across campuses is 
grossly inadequate. 

The moot trials also enable the stu-
dents to have a live appearance with 
sitting judges of various jurisdictions. 
Students are opportune to ask ques-
tions bothering on advocacy and the 
nuances of legal practice from judges 
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and magistrates. This helps to boost 
the student’s confidence of life after 
Law School. The moot trials serve as a 
plus to the learning during the pupil-
lage years. The academic workload at 
the Law School should not be allowed 
to becloud the gains of a well-planned 
moot trial because students tends to see 
the law more visibly beyond studying 
recommended legal literatures.

iii. Learning during the Induction 
Programme
One of the programmes introduced by 
the Council of Legal Education in recent 
times is the induction of aspirants to the 
Bar at the point of gaining admission 
into the Law School. The first week after 
registration by the student is devoted 
induction of the student. This enables 
the student to acclimatise himself to the 
operations of the Law School in view of 
his expectations and outcomes in the 
course of the programme. The induction 
programme of the Nigerian Law School 
must be sustained and strengthened 
across campuses. At this stage, ethical 
conduct on the use of the library, health 
and sports facilities must be explained 
to the new students in order to enjoy 
hitch free session. The student must be 
given a narration of the history of the 
legal profession at this stage. Facility 
tour of the campus must be embarked 
upon in addition to the social cultural 
orientation about the people and the 
way of life of the host community. This 
will help to a large extent in dousing 
tension and settle uncertainties on the 
part of the new students. 

iv. Learning by Teaching
In applying this method of instilling eth-
ics in the students, the lecturer must 
use various teaching pedagogics to con-
vey the knowledge, skill and values to 
the student of ethics. Simulations, case 
studies approach, drama, debate, small 
and large group presentations must be 
adopted to inculcate ethical values in 
the students. In this wise, there must 
be flexible adherence to the curricu-
lum in line with current trends in the 
profession. 

There is an urgent need to address 
the student – teacher ratio of the 
Nigerian Law School. For instance, at the 
Augustine Nnamani Campus, we have 
10 law lecturers handling 5 courses to 
a constant average of 1000 students. 
As stated earlier, this is grossly inad-
equate. A department of the Law School 
in terms of classification by courses 
must comprise of at least 5 lecturers. 
This will deepen academic research, 
specialisation and peer review. This 
will enable the Head of Department to 
plan the execution of the departmental 
curriculum for the session. A situa-
tion where only one lecturer teaches a 
course seems in our view to do more 
harm to the system than good.

v. Learning by External Influence
The students of ethics have much to 
learn during the externship programme 
of the Nigerian Law School. We must 
deepen the framework for our extern-
ship programme. This is because there 
is so much external influence on the 
field where students use the visual, 

audio and mental faculties to learn 
beyond the pages of legal literature. 

It is suggested that law lecturers 
be encouraged to conduct on the spot 
assessment and inspection of the field 
at least four times during the extern-
ship programme. The law lecturer must 
pay random visits and assessment to 
the court at the beginning and in the 
middle or at the end of the attachment. 
The same applies to inspection during 
the law office attachment programme. 
The lecturer must be made to visit at 
random at the beginning, midway or at 
the end of the law office attachment pro-
gramme. On such visits, the students 
must be keenly watched in the court-
room, their dressing, comportment, 
values and knowledge gained must be 
appraised with necessary feedbacks to 
the Nigerian Law School management. 

The feedbacks from the field must 
not be warehoused and banished in 
the archives, rather, a Externship 
Standing Implementation Committee 
(ESIC) per Campus must be set down 
to collate reports and advise manage-
ment of implementation with necessary 
timelines. A situation where a super-
visor (Practising lawyer) informs our 
students that he has written to the 
Law School to stop posting students 
to his law office does more damage to 
the image and branding of the School. 
This observation is not suggesting that 
unwilling field supervisors should be 
deployed to assist in the training of the 
law students, rather, there are a lot of 
competent and willing hands ready to 
assist in this wise. A proper field survey 
would readily reveal appropriate and 
willing firms wherein the Nigerian Law 
School can post students for field work. 

vi. Learning by Oral and Written 
Examinations
Systemic evaluation and periodic assess-
ment is vital to instilling ethics in the 
students of the Nigerian Law School. This 
is because there is an invisible pressure 
to imbibe ethical conduct for the purpose 
of assessment. Examination serves the 
purpose of deepening the commitment 
of the students to a sound ethical con-
duct. There is the need to strengthen the 
parameters for conduct of both oral and 
written examinations of the Nigerian Law 
School. As a matter of fact, examination 
malpractice should be visited with stiff 
sanctions including prosecution in line 

Call to Bar at the Nigerian Law School
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with penal laws. This will serve as deter-
rent to potential or habitual examination 
cheats. Though, the Nigerian Law School 
has put in checks and balance measures 
to nip this vice in the bud, there is still 
room for improvement. Examination 
practice should be treated as ‘dead on 
arrival’ across the campuses of the Law 
School. 

CONCLUSION
It is our belief that if the above sugges-
tions are implemented, ethics will be 
effectively instilled in the students of the 
Nigerian Law School. From the theoreti-
cal and practical approaches, the need 
to instill ethics in the students of the 
Nigerian Law School cannot be over – 
emphasized. The management of the 
Nigerian Law School must show more 
will power in terms of implementing the 
suggestions listed in this paper. This is 
because ethics remains a cornerstone 
to the 21st Century legal profession. 
The Council of Legal Education and the 
Body of Benchers have the duty, and 
a very urgent duty to ensure that only 
aspirants describable as perfect gentle-
men are called to the Bar. 

* LL.B (Hons.), LL.M, Ph.D. Barrister at Law, 
Senior Lecturer & Acting Head of Department, 
Department of Professional Ethics and Skills, 
Nigerian Law School, Augustine Nnamani 
Campus, Agbani, Enugu State. omoniyi.
akinola@nigerianlawschool.edu.ng

1 Rule 1 of RPC provides: A Lawyer shall 
uphold and observe the rule of law, promote 
and foster the cause of justice, maintain a 
high standard of professional conduct, and 
shall not engage in any conduct which is 
unbecoming of a legal practitioner.
2 Referred to in Russel G. Pearce, “Teaching 
Ethics Seriously: Legal Ethics as the most 
Important Subject in Law School”, Loyola 
University Chicago Law Journal, Vol. 29, 
issue 4, obtained from http:/lawecom-
mons.uc.edu/lulj/vol29/iss4/2 accessed on 
17/6/17.
3 See Chris klein, “Poll: Lawyers not liked”, 
Nat’l L. J., August 25, 1997 at page A6. See 
also Gary A. Hengstler, “Vox Populi: The 
Public Perception of Lawyers”, ABA Poll, ABA 
J., Sept. 1993 at Pg. 60. 
4 Deborah L. Rhode, “Ethics By the Pervasive 
Method”, 42 J. Legal Edu., 1992
5 Ibid. Pipkin’s study in 1970, 
6 Pipkin, loc. Cit.
7 Ibid.
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Caesar asks for more 
– Are loan agreements 
really loan capital for 
the purpose of stamp 
duties? 

In the era of declining oil revenues and 
the government’s drive to shore up 
tax revenues, it is no wonder that our 

proverbial Caesar – the Federal Inland 
Revenue Service (the “FIRS”) - is seek-
ing to clarify the chargeable rates on 
various instruments and enforce pay-
ments of stamp duties more efficiently. 
Whilst the FIRS’ actions are laudable, 
any such actions by the FIRS must be 
within the ambit of the Stamp Duties 
Act1 (the “SDA”). To put this simply, 
Caesar cannot ask for more than the 
law permits. 

This article will examine the FIRS’ 
public notice issued in December 2016 
(the “Public Notice”), in which the 
FIRS announced the establishment of 
new Stamp Duties Offices and location 

of existing ones in all states of the 
Federation and provided a list of instru-
ments and their chargeable rates, which 
was stated to be in accordance with the 
SDA.

In particular, paragraph B7 of the 
Public Notice specifies that “loan capi-
tal” and loan agreements are subject 
to stamp duty at an ad valorem rate 
of 0.125%. However, the SDA does not 
make an express reference to loan agree-
ments and, these set of documents have 
in the past always been assessed and 
stamped by the Stamp Duty Office at a 
nominal rate of N500.00 (Five Hundred 
Naira). 

Following the issue of the Public 
Notice by the FIRS, it is important to 
closely examine the definition of Loan 
Capital under the SDA and the gen-
eral rules on the interpretation of tax 
statutes, to consider if the substantive 
provisions in the SDA on the stamp-
ing of loan capital can be construed to 
include loan agreements.

THE DEFINITION OF LOAN CAPITAL 
UNDER THE SDA  
Section 102 of the SDA defines loan 
capital as “any debenture stock, other 
stock or funded debt by whatever name 
known or any capital raised by any 
corporation, company or body of per-
sons formed or established in Nigeria, 
which is borrowed, or has the character 
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of borrowed money, whether it is in the 
form of stock or in any other form, but 
does not include any overdraft at the 
bank or other loan raised for a merely 
temporary purpose for a period not 
exceeding twelve months”.

In addition Section 102(1) – (3) of the 
SDA provides that:

1) Where any corporation, company 
or body of persons formed or estab-
lished in Nigeria propose to issue any 
loan capital, they shall, before the 
issue thereof, deliver to the Corporate 
Affairs Commission a statement of the 
amount proposed to be secured by  
the issue.

2) Subject to the provisions of this 
section, every such statement shall 
be charged with ad valorem duty of 
25 kobo for every 200 naira and any 
fraction of 200 naira over any multiple 
of two hundred naira of the amount 
proposed to be secured by the issue, 
and the amount of the duty shall be 
a debt due to the Government of the 
Federation.

3)  The duty under this section shall 
not be charged to the extent to which 
it is shown to the satisfaction of the 
Corporate Affairs Commission that the 
duty in respect of a mortgage or mar-
ketable security has been paid on any 
trust deed or other document securing 
the loan capital proposed to be issued.

The key issue that these provisions 
raise is whether the definition of the 
term Loan Capital as set out in the 
SDA would include a standard loan 
agreement. From the definition, there 
is scope to argue that the provisions of 
the SDA regarding “Loan Capital” relate 
to issuance of debt capital by a company 
and would not extend to credit facili-
ties extended to a borrower by a lender 
pursuant to a loan agreement. 

INTERPRETATION OF TAX STATUTES 
It is a settled principle of law that where 
the words of a statute are plain and 
unambiguous, they must be given their 
literal meaning; this is referred to as the 
literal rule of interpretation.2 In addi-
tion, tax statutes are construed strictly 
and Nigerian Courts have held that:

“a law which imposes pecuniary 
burden is under the rule of inter-
pretation subject to the rule of strict 

construction. All charges upon the 
subject must be imposed by clear 
and unambiguous language because 
in some degree they operate as pen-
alties. Thus, the subject is not to be 
taxed unless the language of the stat-
ute clearly imposes the obligation. The 
language of the statute must not be 
strained in order to tax a transaction 
which had the legislature thought of 
it, would have been covered by appro-
priate words. In a taxing legislation, 
therefore, one has to look merely at 
what is clearly said. There is no room 
for any intendment. There is no equity 
about tax, no presumption at all and 
nothing is to be implied.3

The courts have also declared that, 
consistent with the ‘strict construction’ 
rule, where a literal interpretation of a 
tax statute is inappropriate because the 
provisions to be construed are ambigu-
ous or in doubt, the tax statute must 
be construed in favour of the taxpayer. 
This is referred to as the contra fiscum 
rule.4

As such, although the term “loan 
capital” is defined widely in the SDA 
and appears to include any kind of bor-
rowing, the term can only be construed 
strictly in the context in which it has 
been used in the substantive provisions 
of the SDA.

APPLICATION OF THE RULES OF 
INTERPRETATION TO SECTION 102 
OF THE SDA
The substantive provision of the SDA 
that addresses the stamp duty payable 
on loan capital refers to an “issue of 
loan capital and the filing of a writ-
ten statement at the Corporate Affairs 
Commission”. Stamp duty is to be paid 
on the written statement filed at the 
CAC. 

The term “issue” is defined in Black’s 
Law Dictionary to mean “send out or 
distribute officially”.5  This author is of 
the view that in the context of a bor-
rowing via a credit facility evidenced by 
a loan agreement, a lender would not 
be considered to have issued a loan 
to a borrower. The term issuance of 
loan capital would be more applicable 
to an issue of debt securities such as 
debentures, bonds and stocks by the 
borrower. 

The foregoing view is supported by 
the fact that under the Companies and 

Allied Matters Act6 (the “CAMA”) the 
word “issue” when used in relation to 
a borrowing by a corporate body refers 
to debentures, debenture stock and 
other forms of securities. Section 166 
of CAMA provides that “a company 
may borrow money for the purpose of its 
business or objects and may mortgage 
or charge its undertaking, property and 
uncalled capital, or any part thereof, and 
issue7 debentures, debenture stock and 
other securities”. 

In addition, it is only in relation to 
the issuance of debentures that corpo-
rate bodies are required to file written 
statements at the CAC; there are no 
such requirements where the borrow-
ing is in the form of a loan facility.  
Therefore, there is a strong argument 
that it is the statement referred to 
in CAMA (in the case of an issue of 
securities) that should be stamped ad  
valorem. 

A loan agreement is entered into 
between a lender and a borrower and 
sets out the terms upon which the 
lender extends credit facilities to the 
borrower. It cannot be said that the bor-
rower issues loan capital by virtue of 
entering into a loan agreement unless 
the loan agreement involves the issue 
of debt securities. 
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Furthermore, in line with the contra 
fiscum principle outlined above, the 
SDA specifically refers to a statement 
(and not an agreement) as the charge-
able instrument. If the intention was to 
impose a tax on any document asso-
ciated with a loan, then this intention 
should have been clearly outlined in 
the statute. In the absence of a clear 
intention by the legislature, the word 
agreement, cannot be substituted for 
“statement” by the FIRS.  

AMENDMENTS TO THE SDA
Section 3 of the SDA provides that ‘from 
and after the commencement of this Act, 
the duties to be charged upon the several 
instruments specified in the Schedule to 
this Act shall be the several duties set 
out in the said Schedule’. The Schedule 
to the SDA contains the chargeable 
instruments and stamp duty rates pay-
able on them.

In particular the SDA provides that 
any variation (specifically to increase, 
diminish or repeal) of the duty charge-
able under any of the heads specified in 

the Schedule to the SDA may be done 
by resolution of either the National or 
the relevant State House of Assembly.8

The FIRS is a statutory body empow-
ered to control and administer the 
SDA and all regulations proclamation, 
government notices or rules issued pur-
suant to it, and as part of its role, it has 
the power to query or subpoena activities 
pertaining to the assessment, collection 
of and accounting for revenues accru-
able to the Federal Government. 

However, where there is any conflict 
between any rates specified in a circu-
lar or notice issued by the FIRS or any 
competent authority and the SDA, this 
author is of the view that the provisions 
of the SDA should prevail. 

Based on the foregoing, it appears 
that the provisions on loan capital in 
the SDA would only apply to borrowings 
that involve the issue of debt securities 
by a company and would not extend to 
all other types of borrowings. As such, 
the rate published in the Public Notice 
with regards to loan agreements appears 
to be inconsistent with the provisions of 
the SDA. 

We should not have to pay to Caesar 
what is not due to Caesar. 

CONCLUSION
Notwithstanding the foregoing, infor-
mal engagement with the officers of 
the Stamp Duties Office on the provi-
sions of the SDA has revealed that, in 
the absence of a judicial interpretation 
of Section 102 of the SDA, the Stamp 
Duties Office will continue to assess all 
loan agreements at the ad valorem rate 
applicable to loan capital. 

The implication of this new practice 
of the FIRS is that until a successful chal-
lenge before the courts, all borrowings 
by a company or individuals, including 
shareholder loans, personal loans such 

as vehicle and asset facilities, or bank 
facilities of more than 12 months, will 
be subject to ad valorem stamp duty of 
0.125% of the amount being borrowed.  
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NWLR (Pt. 755) 502 at page 522
4 Aderawos Timber Trading Co. Ltd. v. 
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Mass surveillance 
and the right to 
privacy 

In February 2017, Human Rights 
Activist, Okiyah Omtatah success-
fully moved the High Court for an 

order stopping the Communications 
Authority of Kenya (the “CAK”) from 
implementing the so called ‘Device 
Management System’ (the “DMS”) 
which would have been mandatory for 
all mobile network providers in Kenya 
to install on their network. 

Earlier, the CAK had issued a warn-
ing to online users, bloggers, politicians, 
their supporters and the media over 
what it termed a misuse of both tradi-
tional and digital broadcasting networks 
to stoke ethnic tensions in the run up 
to the general elections and promised to 
monitor these spaces. 

The mobile telecommunications pro-
viders, the Petitioner and many Kenyans 
were adamant that the DMS was a ploy by 
the government to justify eavesdropping 
on private communications through all 
mobile phone networks. However, the 
CAK maintained that the DMS was to be 
used to identify stolen handsets, coun-
terfeit phones, and devices that have 
not been type-approved by the regula-
tor. However, the CAK has remained 
silent on the system’s capabilities to 
eavesdrop on calls, spy texts and access 
all mobile money transactions. 

MASS SURVEILLANCE 
It is internationally understood that 
any system that generates and collects 
data on individuals without attempt-
ing to limit the dataset to well-defined 
targeted individuals is a form of mass 
surveillance.

Article 31 of the Constitution of 
Kenya 2010 (the “Constitution”) pro-
vides for the right to privacy which 
includes the right not to have one’s 

person, home or property searched, 
possessions arbitrarily seized, informa-
tion relating to family or private affairs 
unnecessarily required to be revealed 
or privacy of communications revealed. 

In light of the robust constitutional 
safeguards under the current con-
stitution, one is bound to ask, is the 
introduction of the DMS tantamount 
to or could be an instrument for mass 
surveillance and a breach of the right 
to privacy? If so, what safeguards are 
there to prevent the misuse of the data 
collected especially since Kenya is yet to 
enact a data protection law?

Even when Parliament was passing 
the Prevention of Terrorism Act No 
30 of 2012, the House was cognisant of 
the primacy of privacy. Section 36 of the 
Act makes it mandatory for the Police to 
obtain a warrant from the High Court, 
before security agents conduct surveil-
lance on a terror suspect. This judicial 
oversight is designed to ensure that this 
right is not abused by the State, even 
when fighting terror. 

Under contemporary methods of 
mass surveillance, governments can 
capture virtually all aspects of the 
lives of citizens. Today, it increasingly 
involves the generation, collection, and 
processing of information about large 
numbers of people, often without any 
regard to whether they are legally sus-
pected of any wrongdoing. At this scale, 
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modern surveillance alters legal princi-
ples, which if unchecked could lead to 
an unaccountable increase in power of 
the State. This development is likely to 
raise public concerns in any democratic 
society.

For democracy and good govern-
ance to thrive, freedom of expression 
and opinion must be protected and 
respected. Privacy also creates a power-
ful check and balance against misuse of 
government and corporate power. 

Within the last decade, Kenyans on 
Twitter, Facebook and other platforms 
have been instrumental in exposing cor-
ruption and injustices, championing 
consumer protection and demanding 
accountability from duty holders. 

As such, online privacy allows indi-
viduals to think and speak sincerely and 
freely, without judgement and develop 
their own voice. At the heart of the pro-
tection of freedom of expression and 
privacy is the protection of human dig-
nity and individual’s ability to live and 
interact with each other. The argument 
that only those who have something 
to hide need to be worried about the 

implementation of DMS as postulated 
by some defenders of DMS is not only 
laughable but incongruous in a demo-
cratic society. In the words of Edward 
Snowden, “Arguing that you don’t care 
about the right to privacy because 
you have nothing to hide is no differ-
ent than saying you don’t care about 
free speech because you have nothing  
to say”. 

Additionally, mass surveillance 
encourages discriminatory profiling on 
a broad scale in the name of national 
security, as nothing prevents the State 
from targeting in people with opposing 
views, human rights defenders, journal-
ists and bloggers and ‘map’ minority 
communities around the country based 
on crude stereotypes in violation of 
Article 27 of the Constitution touching  
on discrimination. 

FREEDOM OF EXPRESSION AND 
PRIVACY MAY BE LEGITIMATELY 
LIMITED
Freedom of expression and right to pri-
vacy are two mutually reinforcing rights, 
even more so in the digital era. They are 
among the essential foundations of an 
open and democratic society and among 
the basic conditions for its progress and 
for citizen’s self-fulfilment. Without 
adequate protection of the right to pri-
vacy, the right to freedom of expression  
cannot be given its full expression.

History has taught us that some 
forms of expression cross the line, 
are dangerous and problematic. In 
fact, Article 33(2) of the Constitution, 
contemplates this, and provides that 
freedom of expression does not extend 
to propaganda for war; incitement to 
violence; hate speech; or advocacy of 
hatred that— constitutes ethnic incite-
ment, vilification of others or incitement 

to cause harm; or speech that is based 
on any ground of discrimination.

Be that as it may, justifiable limita-
tion to free expression and privacy must 
meet the three-part test requirements 
as per international human rights 
laws interpretation of Article 19 of the 
International Covenant of Civic and 
Political Rights and Article 24 of the 
Constitution. 

Firstly, any restriction or limitation 
to free expression must be explicitly 
provided by law. Secondly, restrictions 
may only be imposed for purposes of 
respecting the rights or reputations  
of others, national security, public 
order, public health or morals. Thirdly, 
the restriction must be necessary and 
proportionate. Moreover, Article 24 (3) 
of the constitution also requires the 
one seeking to limit any fundamental 
right to justify such limitation. 

So, even if the CAK is motivated by 
the need to clamp down on counter-
feit phones or to tracking problematic 
speech, it must, as a matter of law, show 
what provision it is relying upon, and 
demonstrate that the DMS would be a 
necessary and proportionate measure 
under the circumstances.
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The extension  
of the rights of  
non-shareholders 
under the Companies 
Act, No 71 of 2008 

INTRODUCTION
The business forum and entrepreneur-
ship globally has historically been 
seen as the playground for the primary 
shareholders in the company only. The 
shareholder value theory was the big 
elephant in all industries during that 
time as directors or managers had only 
a duty to maximise the financial inter-
ests of the shareholders. However, to 
improve productivity for those corpora-
tions and to maximise profits for those 
shareholders, it is also important to 
consider other stakeholders involved in 
the day to day running of the business. 

Corporations must strive to become 
active members of the society and 
community in which they operate and 
should act in a socially responsible man-
ner towards society at large: in other 
words, they should exercise corporate 
social responsibility. Even though for a 
long period, company law has not pro-
vided us with a crystal-clear solution on 
who the benefit of the modern compa-
nies should be directed, the Companies 
Act, No 71 of 2008 (“Companies Act”) 
has introduced obligations on compa-
nies to now include other stakeholders 
of the company in the company’s affairs.

The Companies Act provides that 
management should realise the roles 
and interaction of individuals, groups 
and organizations within and around 
the firm, who can impact the firm or 
be impacted by its activities.1 It means 
that as much as shareholders have cer-
tain claims in the companies in which 
they have invested, non-shareholder 

constituencies also have claims to such 
actions. For example, in the construc-
tion of a mine, massive profit margins 
could be generated for the primary 
shareholders, but this might cause 
health hazards to the communities 
nearby. The modern Companies Act 
recognises this and seeks to provides 
communities with remedies.

The first part of this article will 
consider who is considered a non-
shareholder under the Companies Act. 
The second section will be a discussion 
on how the Companies Act has recog-
nised the non-shareholder constituent 
rights in light of the modern direc-
tors’ fiduciary duties, corporate social 
responsibility, business rescue proce-
dure and the shareholders rights. 

WHO ARE THE NON-SHAREHOLDER 
CONSTITUENCY GROUPS? 
Generally non-shareholder constituen-
cies are those groups which assist in 
the conversion of capital generated in a 
company by the primary shareholders 
into profit and those whom the com-
pany’s actions may affect or impact. An 
open-ended list of them is as follows:

•	 employees
•	 local Communities
•	 suppliers
•	 creditors
•	 shareholders
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The following are also non-share-
holder constituencies in terms of the 
rights they are afforded in accessing  
the company information:

•	 the media
•	 the public
•	 future investors
•	 academics
•	 government, regulators and policy 

makers.

THE RECOGNITION OF  
NON-SHAREHOLDER 
CONSTITUENCIES BY THE 
COMPANIES ACT

The Purpose of the Act vis a vis 
non-shareholder
The Companies Act was not a fly by night 
enactment, but an enactment which 
allows the space for gradual improve-
ment. As is stated in one of its founding 
provisions or purposes in section 7(d), 
the purpose of the Companies Act is to 
reaffirm the concept of the company as a 
means of achieving economic and social 
benefits. As a first step in terms of these 
purposes, it gradually moves away from 
the historic shareholder value theory, 
but defines its purpose to be of protect-
ing shareholders, at the same time as 
the non-shareholder constituencies. 

The ground-breaking provision 
comes in from the birth of a company, 
having legal status to act in the capac-
ity of an individual and have all legal 
powers.2 The specifying of a company 
as a separate legal entity directly gives 
the different parties who could also be 
in the non-shareholder constituencies 
the chance to exercise their rights if a 
dispute arises, to sue the company in 
its individual capacity because prior to 
that it was impossible to sue the com-
pany since it was regarded as artificial 
entity that it always escaped its harm-
ful actions, which in turn favored the 
shareholder theory. 

DUTIES OF DIRECTORS
It has been the notion before the reali-
sation of non-shareholder constituent 
groups that the directors’ duty was 
only targeted at satisfying the needs or 
interests of the shareholders without 
considering consequences of their deci-
sion on the wider community, as long as 
profit was made. The 1973 Companies 
Act3 was very vague when it came to the 
duties and liabilities of a director, since 
it did not deal with the issues of cor-
porate governance to any great extent.4 
However the Companies Act sets out 
clearly the duties of a director in section 
76(3) that, a director must act in the best 

interest of the company.5 The important 
part in that section is the interpretation 
of what constitutes the “interests of the 
company”. The Companies Act does 
not give specifics of what interests must 
be protected, but it could be argued that 
the “interest of the company” would be 
anything that could encourage the profit 
maximization, anything that could pre-
vent the company from being involved 
in activities which could cause harm or 
loss and anything that would promote 
a positive reputation. 

Since the directors must act in the 
best interest of the company, it means 
that they should make sure that profit 
is maximised and that there is no loss 
through harm caused to other constitu-
encies, which could harm the company 
in the long term. For example, if a com-
pany maintains poor employee relations, 
this could result not only in a decline in 
morale, which could have a detrimental 
effect on recruitment and retention, but 
also productivity, creativity and loyalty.6 
Consequently, good industrial relations 
and good customer service7 contributes 
to the profitability of the business in the 
long-term. Commitment to a culture 
of social responsibility commitment 
and attention to the needs of employ-
ees and consumers ultimately benefit 
shareholders. 
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The question is often asked, does the 
fiduciary duties which directors owe to 
the company extend to stakeholders? 
Although we might interpret statutory 
fiduciary duties as applying between the 
directors and the company only and not, 
for example, with regard to employees; 
employees could still hold directors lia-
ble for breaches of their duties provided 
that they have suffered losses as a result 
of such breaches. Section 218(2) opens 
the possibility for the non-shareholder 
constituent to hold directors of a com-
pany liable if they breach their fiduciary 
duties by contravening what is provided 
for in the Act.8 This previously mentioned 
provision shows that the Companies 
Act allows the statutory duties to apply 
between the directors and the non-
shareholder constituencies and that the 
Companies Act recognises the rights of 
non-shareholder constituencies.

THE SOCIAL ETHICS COMMITTEE
The expansion of rights of the non-
shareholder constituencies by the 
Companies Act also extend to the 
societies at large. Section 72(4) of the 
Companies Act requires companies by 
regulation prescribed by the Minister to 
have a social ethics committee, unless its 
Memorandum of Incorporation provides 
otherwise, having regard to its annual 
turnover; the size of its workforce and 
the extent of its activities.9 Regulation 
43(1) of the Companies Regulations10 
requires State-owned companies as well 
as listed public companies to appoint 
such a committee. 

Any other company that in any two 
of the previous five years scored above 
500 points (in terms of Companies 
Regulation 26(2))11 in the calculation 
of its public interest score is required to 
appoint such a committee. The commit-
tee must comprise at least three directors 
or prescribed officers of the company. 

At least one of them must be a non-
executive director who was not involved 
during the three previous financial 
years in the day-to-day management of 
the company’s business. In essence, the 
committee is tasked with checking that 
the company complies with the equal-
ity provisions, consumer relations, 
labour and employment, prevention of 
unfair discrimination and involves in 
community development by providing 
sponsorship to the communities where 
it conducts its business. Furthermore, 
the committee must consider the impact 
of the company’s activities on the com-
munities e.g. if it causes health hazards. 
Society demands that corporates act in 
a responsible manner and be good cor-
porate citizens. The Companies Act has 
empowered employees and the society 
at large to hold companies to account 
for their actions. 

BUSINESS RESCUE
The procedure for the resuscitation of 
companies is a fundamental change 
which might be said to have extended the 
rights of employees in the Companies 
Act significantly. Sections 129 and 131 
provide that the business-rescue pro-
cedure can be initiated by means of 
a resolution of the board of directors 
or by a court order applied for by an 
affected person.12 Section 128 of the 
Companies Act defines an affected per-
son as a shareholder or creditor of the 
company13, any registered trade union 
representing employees of the company 
and if any of the employees of the com-
pany are not represented by registered 
trade union, each of those employees or 
their respective representatives. 

Affected persons like the creditors 
and the employees have substantial 
bargaining power in terms of initiation 
of a business rescue. They are afforded 
the right to be notified when the board 
passes a resolution.14 Furthermore, they 
can object to a board resolution plac-
ing the company under business rescue 
by applying to court to set it aside. 
This shows how the Companies Act 
has empowered non-shareholder con-
stituencies to be involved in decisions 
which are material. Non-shareholder 
constituencies are also put in the 
shoes of the directors as they can also 
be able to apply to court to put a com-
pany under business rescue as affected  
persons. 

A Trade Union must be given access to 
a company’s financial statements for the 
purposes of initiating a business-rescue 
process.15 The Trade Union representing 
employees or employees may apply to a 
court to place a company under super-
vision and commence business-rescue 
proceedings. The business-rescue pro-
visions in the Companies Act describe 
business rescue not only as a job- 
security measure, but also acknowledge 
the fact that employees, as stakehold-
ers, have an interest to be informed 
and to participate in the formulation of 
the business-rescue plan.16 However, 
employees cannot vote on the approval 
of the business-rescue plan, except to 
the extent that they are also creditors,17 
and thus are treated as lesser stake-
holders than creditors of which it is not 
an important point to analyse in this 
paper18

SHAREHOLDERS RIGHTS
Minority shareholders could in some 
circumstances be considered non-
shareholder constituencies, particularly 
where companies offer shares to its 
employees, which do not have significant 
voting rights. This is common in Black 
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Economic Empowerment transactions. 
However, the Companies Act has a 
provision, which extended rights to that 
group. Section 164 of the Companies 
Act gives relief to dissenting sharehold-
ers of which most of them are minority 
shareholders to be bought out by the 
company for a fair value.19 

Furthermore, section 165(2) recog-
nises non-shareholder constituencies 
by giving Trade Unions which repre-
sents employees the right to demand 
that company commence legal proceed-
ings to protect the legal interests of the 
company.20 This extends the influence 
of non-shareholder constituent groups 
in the decision making of the company 
in terms of whether or not to pursue 
legal matters.

CONCLUDING REMARKS 
To a greater extent the Companies Act 
has taken significant steps in the reali-
sation of non-shareholder constituent 
rights. Confidence in the South African 
corporate law is gained when inves-
tors are convinced by a rich legislation 
which strives to negate litigious proce-
dures by satisfying every party which is 
involved directly or indirectly in the day 
to day functioning of the company. A 
tripod can never stand without its three 
legs, meaning that a company can never 
reach its goal of profit maximisation and 
of being a compliant juristic person 
without the assistance of other parties 
which might not be in the executive but 
at the ground level of the organogram. 
Without much the Companies Act has 
achieved that realization. 

1 Freeman E.R 1984 Strategic Management:  
A stakeholder approach Pitman Boston
2 Section 19(1)(b) states that; From the date 
and time that the incorporation of a company 
is registered, as stated in its registration 
certificate, the company-has all of the legal 
powers and capacity of an individual
3 The Companies Act 61 of 1973
4 MM Botha Responsibilities of Companies 
Towards Employees 2015 Volume 18 No 2 
at 19
5 Section 76(3)(b) of the Companies Act
6 Institute of Directors King Report III 115 
para 45.
7 Dodd 1931–1932 Harv L Rev 1156.
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that The Minister may by regulation prescribe 
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regard to— (a) its annual turnover; (b) the size 
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of its activities.
10 GN 351 in GG 34239 of 26 April 2011.
11 Reg 26(2) of the Companies Regulations 
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a company’s “public interest score” for the 
purposes of reg 43. It requires every company 
to calculate its public interest score at the 
end of each financial year. This should be 
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average number of employees of the company 
during the financial year, and (ii) one point for 
every R1 million (or portion thereof) in third-
party liability of the company, and (iii) one 
point for every R1 million (or portion thereof) 
in turnover during the financial year, and (iv) 
one point for every individual who at the end 
of the financial year is known by the com-
pany to directly or indirectly have a beneficial 
interest in any of the company’s issued secu-
rities or in the case of a non-profit company 
to be a member of the company or a mem-
ber of an association that is a member of the  
company.
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terms of the LRA. S 16 of the LRA provides 
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a trade union representative to perform his 
or her functions referred to in s 14(4) of the 
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that is legally privileged or information that 
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allowed to disclose or is confidential and, if 
disclosed, may cause substantial harm to an 
employee or the employer or is private per-
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are not subject to an audit. Wiese points out 
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financial distress (Wiese 2013 ILJ 2472).
16 Wiese 2013 ILJ 2475.
17 Section 144(3)(f) of the Companies Act.
18 Wiese 2013 ILJ 2475.
19 Section 164 of the Companies Act
20 Section 165(2) of the Companies Act pro-
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upon a company to commence or continue 
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protect the legal interests of the company if 
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entitled to be registered as a shareholder, of 
the company or of a related company; (b) is a 
director or prescribed officer of the company 
or of a related company; (c) is a registered 
trade union that represents employees of 
the company, or another representative of 
employees of the company; or (d) has been 
granted leave of the court to do so, which may 
be granted only if the court is satisfied that it 
is necessary or expedient to do so to protect 
a legal right of that other person.
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The unstated price 
under Ghana’s Sale  
of Goods Act 1962  
(Act 137): Is there a 
need for a second look 
at the Act? 

Ghana’s Sales of Goods Act 
1962, Act 137 (the “Act 137”) 
provides for a reasonable price 

to be paid as consideration for goods 
when the parties do not determine the 
price at the time of contracting. This 
paper discusses the Act’s limitations in 
terms of unstated price in sale of goods 
contracts and the need to have a second 
look at the determination of price under 
Act 137. 

The constituent elements of a valid 
contract are offer, acceptance, intention 
to create legal relation, capacity and 
consideration. Lord Warrington of Clyffe 
described in May and Butcher Ltd. v. 
The King (1934) 2 KB 17 at page 22 
stated that ‘. . . a well-known and ele-
mentary principle of the law of contract, 
is that, unless the essential terms of the 
contract are agreed upon, there is no 
binding and enforceable obligation’. 

Consideration has been argued as 
forming the basis for the enforceability 
of contracts and thus plays a key role in 
all commercial contracts. Price in sale of 
goods is thus essential for the enforce-
ability of contract of sale of goods. The 
Act 137 allows parties to determine their 
contract price and in another breadth, 
it allows a reasonable price to be paid, 
where no price has been determined. 
There may be challenges when no price 
has been agreed on by the parties. The 
focus of this paper is to highlight these 
challenges and the need to have another 
look at Act 137. 

 Under section 1 of the Act 137, a 
contract of sale of goods is defined “as 
a contract whereby the seller agrees 
to transfer the property in goods to the 
buyer for a consideration called the price, 
consisting wholly or partly of money”. 
Goods as defined under the interpre-
tation section of the Act 137 to mean 
‘movable property of every description, 
and includes growing crops or plants 
and other things attached to or forming 
part of the land which are agreed to be 
severed before sale by or under the con-
tract of sale’. 

This therefore means that the law 
is only applicable to the sale of only 
movable items excluding money. In nor-
mal commercial contracts, parties are 
allowed to agree on the consideration 
and the same appears to be the under-
lying factor in the Act 137. Section 6 of 
the Act 137 further indicates how price 
is determined. Section 6(1) states that 
the ‘price may be fixed by the contract or 
may be left to be fixed in manner thereby 
agreed or may be determined by the 
course of dealing between the parties’. 
The section clearly is an indication of 
party autonomy in contracts. However, 
section 6(2) of the same the Act 137 
indicates that

‘where the price is not determined in 
accordance with the manner of fixing 
the price as already stated, then the 
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buyer must pay a reasonable price 
and what is a reasonable price is 
a question of fact dependent on the  
circumstance of each particular case’. 

In one breadth, the Act 137 allows 
the parties to determine the price of the 
goods and in another breadth, it seems 
to suggest that if the price is not agreed 
or determinable, a reasonable price can 
be paid. It may be noted that the rea-
sonable price need not be stated in the 
terms of contract looking at the wording 
of section 6(2) of the Act 137. 

Ghana is a common law country and 
indeed under article 11 of the 1992 
Constitution, the sources of law include 
common law and equity. Ghana’s laws 
have been significantly influenced by the 
British jurisprudence. Ghana however 
departs from what constitutes price in 
the United Kingdom’s Sale of Goods 
Act, 1893. Under United Kingdom’s 
Sale of Goods Act, 1893, section 1 
defines a ‘contract of sale of goods as a 
contract whereby the seller transfers or 
agrees to transfer the property in goods 
to the buyer for a money consideration 
called the price’. 

Other jurisdictions including Kenya 
has the price in sale of goods expressed 
in monetary terms only. Kenya’s Sale 
of Goods Act (Cap 31) 1962 (the “Cap 
31”) (Revised 2012), section 3(1) defines 
contract for the sale of goods as “a con-
tract whereby the seller transfers or 
agrees to transfer the property in goods 
to the buyer for a money consideration 
called the price”. Consideration under 

the Cap 31 for the sale of goods must 
at all cost be money. One thing becomes 
clear that Ghana’s classification of price 
under sale of goods unlike other juris-
dictions like UK and Kenya include 
full monetary consideration or partly 
money consideration and partly non-
monetary consideration and not only  
non-monetary consideration.

There could be difficulties in apply-
ing sections 1 and 6 of the Act 137, 
in view of the jurisprudence on con-
tracts especially on the price element. 
It is to the effect that an agreed price in 
contracts is fundamental. The difficul-
ties in applying section 6(2) of the Act 
137 are compounded by the provisions 
under other sections of the same Act. 
For instance, under section 15 of the 
Act 137, the seller must be ready and 
willing to deliver the goods in exchange 
for the price. 

Under section 22, the buyer must 
be ready and willing to pay the price 
in exchange for delivery of the goods. 
Clearly, it may be gleaned from these 
latter provisions that the price must 
have been agreed on or in the manner as 
stated in section 6(1) of the Act and the 
buyer must be ready and willing to pay 
for the goods in exchange for delivery 
of the goods. Further, section 34 of the 
Act 137 talks about the who an unpaid 
seller is and that a seller becomes an 
unpaid seller

“. . . when the whole of the price has 
not been paid or tendered or when a 
bill of exchange or other negotiable 
instrument has been received as con-
ditional payment and the condition on 
which it was received has not been 
fulfilled by reason of the dishonour or 
the instrument or otherwise”. 

For instance, A agrees to sell his 
vehicle to B at a price of 3000 United 
States Dollars and B agrees to buy 
same. The vehicle is delivered to B, but 
B fails to pay the price. A becomes an 
unpaid seller per the wording of section 
34 of the Act 137. Again, if B issues a 
cheque for the payment of the price but 
the cheque gets dishonoured when ten-
dered at the bank by A, A becomes an 
unpaid seller. The challenge that could 
be faced is whether A can be consid-
ered as an unpaid seller when section 
6(2) allows the parties to omit the task 
of agreeing on price in the first place? 
That notwithstanding, the Act further 
gives some rights to an unpaid seller. 
The unpaid seller under section 35 has 
rights which include having

 ‘a lien on the goods whether or not the 
property has passed to the buyer, a 
right of stopping the goods in transit 
after he has parted with the posses-
sion of them but before the buyer has 
obtained the possession of them, a right 
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of resale and where the property has 
not passed to the buyer but the goods 
have been delivered to him, a right to 
recover possession of the goods’. 

 Further section 44 of the Act 137 
gives the seller the right to recover pos-
session after delivery, if the property has 
not passed to the buyer and the buyer 
fails to pay the price in accordance with 
the terms of the contract. 

The questions that come to mind 
viewing these sections in conjunction 
with section 6(2) may include whether 
section 35 of the Act 137 is applica-
ble in situations where no price has 
been agreed on. Will the unpaid seller 
have any rights where no price has 
been fixed? Is there a valid contract in 
the first place when there is no agree-
ment as to consideration? Who fixes 
this reasonable price? Is it the court 
or the buyer? Is an agreement between 
the parties a sina qua non for fixing the 
reasonable price? In the case where  

the reasonable price is not accept-
able to the seller, what becomes of the 
contract? Is the seller under any legal 
obligation to accept the price being 
given by the buyer? Can the contract be 
enforced when no price has been agreed 
on? Does the seller have any remedies if 
the buyer pays the former almost wholly 
in non-monetary consideration since 
partly non-monetary consideration is 
valid under the Act 137? Can the seller 
recover possession of goods in the light 

of the fact that the Act 137 allows a rea-
sonable price to be paid? More difficulty 
may be gleaned from section 46 of the 
Act 137 which is on action for price. It 
provides as follows:

“(1) Where, under a contract of sale 
of goods, the property has passed to 
the buyer, and the buyer wrongfully 
refuses or neglects to pay for the goods 
according to the terms of the contract, 
the seller may maintain an action 
against him for the price of the goods.

(2) Where, under a contract of sale 
of goods, the price or a part thereof 
is payable on a day certain, and the 
buyer wrongfully neglects or refuses 
to pay the price or the part which has 
become due, according to the terms 
of the contract, the seller may main-
tain an action for the price or the part 
which has become due, as the case 
may be, notwithstanding that the 
property in the goods may not have 
passed to the buyer.

(3) Where, under a contract of 
sale of goods, the seller delivers part  
only of the goods and the buyer accepts 
or is bound to accept that part, the 
seller may maintain an action against 
the buyer for a proportionate part of 
the price without prejudice to any 
counterclaim by the buyer for damages 
in accordance with section 53 of this 
Act. This subsection does not apply 
to any contract to which Part I of the 
Contracts Act, 1960 (Act 25) applies.

(4) Nothing in this section prevents 
a seller from maintaining an action 
for damages in addition to an action 
for the price where the circumstances 
warrant.”

In general terms, this section is to the 
effect that a seller has a right to bring an 
action against a buyer who has failed to 
pay for the price of the goods in accordance 
with the terms of the contract whether or 
not property has passed to the buyer. 

One legitimate question arising from 
section 46 of the Act 137 is that, is the 
provision only applicable in instances 
where the price has already been deter-
mined by the parties or is it applicable 
in all instances, including when the par-
ties do not agree on price at the time of 
entering into the contract? If it is the 
former, then there may be less difficul-
ties in applying section 46 when the 
buyer refuses to pay the price. An action 
in court may be brought by the seller 
to recover the contract sum includ-
ing damages for breach of contract. 
That may not be the case if the section 
applies in instances where no price has 
been fixed by the parties themselves. 
What relief will the seller be claiming in 
court? It cannot be the contract price, 
since in the first place, the price has 
not been provided in the contract terms. 

The questions that come 

to mind viewing these 

sections in conjunction 

with section 6(2) may 

include whether section 

35 of the Act 137 is 

applicable in situations 

where no price has 

been agreed on. Will the 

unpaid seller have any 

rights where no price 

has been fixed? Is there 

a valid contract in the 

first place when there 

is no agreement as to 
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Can the seller claim damages for breach 
of contract? The answer regrettably is 
in the negative in the strict sense, since 
the contract price is non-existent in the 
contract terms. On the other hand, if 
the parties specifically agree in the con-
tract terms to have a reasonable price 
paid, then the seller may have a cause 
of action against the buyer if the buyer 
fails to pay the reasonable price in 
accordance with the contract terms. If 
the parties are silent on the reasonable 
price in the contract, then the seller may 
face challenges in enforcing the contract 
for non-payment of the price. 

More difficulties are faced in applying 
section 57 of the Act 137 in terms of 
section 6(2) of the Act 137. Section 57 
provides as follows;

“(1) Where under a contract of sale the 
buyer has paid a part or all of the price 
to the seller and the seller refuses or 
neglects to deliver the goods to the 
buyer, having the right so to do, or, 
after delivering the goods, recovers the 
possession thereof having the right so 
to do, the buyer is entitled (without 
prejudice to any other rights, but sub-
ject to any counterclaim for damages 
by the seller) to recover from the seller 
the amounts which he has paid.

(2) This section applies whether 
the amounts paid by the buyer were 
expressed to be by way of part pay-
ment or deposit or otherwise, and 
notwithstanding any agreement to 
the contrary.

(3) Nothing in this section affects 
any case where the seller’s refusal 

or neglect to deliver the goods, or his 
recovery of the possession thereof is 
wrongful”.

In general terms, this section allows 
a buyer to recover the price paid for the 
goods where the seller fails to deliver 
the goods to the former. It seems to 
suggest that this provision is applica-
ble in instances where the parties have 
already determined the price in accord-
ance with section 6(1) of the Act 137. 
A legitimate question emanating from 
this provision is whether section 57 is 
applicable in situations where the price 
has not been fixed by the parties? In the 
Ghanaian case of Nanor v. Auto Parts 
Ltd. [1992] 2 GLR 273, the plaintiff 
entered into a contract with the defend-
ants, a motor firm, to purchase a Nissan 
Homer bus. 

The purchase price was ¢19,000 
which the plaintiff paid. The defendants 
promised to deliver to the Plaintiff the 
vehicle within six months. The defend-
ants failed to deliver the vehicle on the 
due date. Being aggrieved, the plaintiff 
brought action against the defendants 
‘for an order of specific performance of 
the contract or in the alternative dam-
ages for breach of contract’. The court 
relying on the Act 137 specifically sec-
tions 6(1) and 57 held that the plaintiff 
‘was entitled to receive all the moneys he 
had paid to the defendants. Furthermore, 
he was entitled to general damages 
for the breach and damages for loss  
of use’. 

Gleaning from this decision, it may 
be argued that it may be less laborious 
for the courts in deciding on contracts 
of sale that have the price determined 
by the parties. Section 57 of the Act 
137 was applied in this case because 
the price had already been determined 
by the parties. It may be argued that 
the essential terms including the price, 
need to be certain. One of the theoreti-
cal foundations of contract is freedom of 
contracts and the parties must be aware 
what their positions are. Especially with 
price, it must be determinable by the 
parties and of much certainty. If the 
price is left out, the contract may be 
considered as uncertain which may 
affect its enforceability. 

There are divergent views on stated 
price in sale of goods contract. Some 
have argued that a contract of sale 
can be considered as definite for 

enforcement by the courts when the 
parties do not agree on price. It was 
decided in Hoadly v. M’Laine (1834) 
10 Bing 482 by Tindal C.J. at page 487 
that, “. . . It is clear that a contract for 
the sale of a commodity, in which the 
price is left uncertain, is, in law, a con-
tract for what the goods shall be found 
to be reasonably worth”. A contract was 
entered into for the fabrication of goods. 
There was no agreement as to price. The 
court relied on the Statute of Frauds 
and held that it is sufficient ‘without 
specification of the price, because it is 
to be implied that the price is what the 
goods shall be found to be reasonably  
worth”. 

This case was decided before the enact-
ment of Sale of Goods Act 1893. Willes 
J. has also stated in Joyce v. Swann 
(1864) 17 CBNS 84, at p 102 that 

“. . . the price not being named, it 
must be assumed that the parties 
intended a reasonable price. That 
being so, the contract does in effect 
provide for a price: and the rest of the 
consequences follow. When parties 
agree to sell for a reasonable price or 
at a fair valuation, they do not leave 
an essential term of their bargain 
for further agreement, so that their 
agreement is incomplete. It is com-
plete. They have fixed the price by a 
measure that the law knows. If they 
disagree as to what sum of money fills 
that measure, a court will determine 
it, at common law by a jury”.

The Sale of Goods Act 1893 was 
subsequently applied in Hall v. Busst 
(1960) 104 CLR by the High Court 
of Australia. By a contract in writing 
the respondent agreed to sell, and the 
appellant agreed to buy, certain land 
together with ‘the whole of the fixed 
improvements furniture slipways boats 
goods chattels effects and things now 
in or upon the said land’ at the price of 
3157 pounds 4s. 0d. The parties further 
executed a deed in which ‘the appellant 
for herself her executors administrators 
and assigns called the ‘grantor’, and 
the respondent for himself his executors 
administrators and assigns called ‘the 
grantee’ recited the contract of sale, 
and stated various provisions including 
clause 3 which gave the grantee the first 
option of purchasing the fee simple and 
improvements thereon. For purposes of 

One legitimate question 

arising from section 46 of 

the Act 137 is that, is the 

provision only applicable 
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this paper, the key clause is clause 5 of 
the deed which read as follows; 

“The purchase price relating to such 
option shall be the sum of Three thou-
sand one hundred and fifty-seven 
pounds four shillings (3157 pounds 
4s. 0d.) to which shall be added the 
value of all additions and improve-
ments to the said property since date 
of purchase by the Grantor (such 
value to be taken as at date of exer-
cise of this option) and from which 
shall be subtracted the value of all 
deficiencies of chattel property and a 
reasonable sum to cover depreciation 
of all buildings and other property on  
the land”. 

The issue of what is the ‘value of 
additions and improvements’ was to be 
considered by the court. The judgment 
of the court per Chief Justice Dixon was 
to the effect that “the value of additions 
and improvements” is not sufficiently 
certain to give rise to an enforceable 
contract. And that the price described 
in clause 5 is unascertained and is too 
uncertain to be a basis of an enforceable 
contract and therefore unenforceable. 
Menzies J stated among others that 
there can be no binding contract of 
sale without agreement as to price. This 
decision may be looked at vis-à-vis the 
provision in section 6(2) of the Act 137, 
where a reasonable price must be paid 
by a buyer where no price has been 
determined. In the light of the decision 
in Hall v. Busst supra, it may be argued 
that there is no binding contract of sale 

for lack of an agreement as to price and 
no action may be brought by the seller 
against the buyer in relying on section 
6(2) of the Act 137. 

However, Windeyer J. in his dis-
senting opinion in Hall v. Busst supra 
opined that the contract is still valid and 
enforceable although there is no agreed 
price. He referred to the judgment of Lord 
Tomlin in the case of Hillas and Co. Ltd. 
V. Arcos Ltd. (1932) 147 LT 503. Lord 
Tomlin stated that the expression ‘fair 
specification’ in a commercial contract, 
refers to ‘. . . something which, if the par-
ties fail to agree, can be ascertained just 
as much as the fair value of the property’. 
Windeyer J. therefore opined that ‘. . . in 
a contract for the sale of goods, if there be 
no price fixed, the law provides that the 
buyer must pay a reasonable price. It is 
said that it is to be inferred that this was 
the intention of the parties’. 

From the position of Windeyer J. 
and Willes J., one may also argue that 
the reasonable price can only be deter-
mined by the court. One may argue 
therefore that the party autonomy/free-
dom of contracts principle in contracts 
is undermined, if the courts are allowed 
to determine the price in contract of sale 
of goods. Similar concerns have been 
raised by Michael Bridge in discussing 
reasonable price under sale of goods 
contract using the United Kingdom’s 
Sale of Goods Act, 1893, section 8.1 
Section 8 provides as follows;

“1. The price in a contract of sale may 
be fixed by the contract, or may be left 
to be fixed in manner thereby agreed, 

or may be determined by the course of 
dealing between the parties.

2. Where the price is not determined 
in accordance with the foregoing 
provisions, the buyer must pay a rea-
sonable price. What is a reasonable 
price is a question of fact dependant 
on the circumstance of each particular 
case”. 

He opines that there is an ambigu-
ity at the heart of section 8(2). To him, 
there is a ‘difficulty of knowing how far 
the law is prepared to go in enforcing 
uncertain contracts for the sale of goods’. 
It may be viewed that the wording of sec-
tion 8 of UK’s Sale of Goods Act 1893 
is the same as section 6 of the Act 137. 
The general view has been that consid-
eration in contracts makes contracts 
enforceable. Viscount Dunedin in May 
and Butcher Ltd. v. The King (1934) 
2 KB 17 at 21 opined that, ‘. . . to be a 
good contract there must be a concluded 
bargain, and a concluded contract is one 
which settles everything that is neces-
sary to be settled and leaves nothing 
to be settled by agreement between the 
parties’. The wording of section 6(2) of 
the Act 137 seems to suggest other-
wise. There are legitimate questions to 
be answered in the application of sec-
tion 6(2) of the Act 137 and until these 
questions have been answered, it may 
be argued that section 6(2) defeats the 
basic principle that a ‘concluded con-
tract is that which settles everything 
necessary to be settled’.
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In conclusion, it may be argued that 
there are divergent positions on the 
enforceability of contracts of sale of 
goods where no price has been deter-
mined by the parties. Contracts may 
be enforced or may be rendered unen-
forceable for prices not agreed on by the 
parties. There may be a need to have a 
second look at the Sale of Goods Act 
1962, Act 137 specifically on the deter-
mination of price in the light of all the 
questions raised and the possible dif-
ficulties in its application.

In one breadth, the Act 137 allows 
the parties to determine the price of 
the goods and in another breadth, it 
seems to suggest that the price is not 
agreed or determinable, a reasonable 
price can be paid. It may be noted 
that the reasonable price need not be 
stated in the terms of contract looking 

at the wording of section 6(2) of the Act  
137. 

The difficulties in applying section 
6(2) of the Act 137 are compounded by 
the provisions under other sections of 
the same Act. For instance, under sec-
tion 15 of the Act 137, the seller must 
be ready and willing to deliver the goods 
in exchange for the price.

The questions that come to mind 
viewing these sections in conjunction 
with section 6(2) may include whether 
section 35 of the Act 137 is applicable 
in situations where no price has been 
agreed on. Will the unpaid seller have 
any rights where no price has been 
fixed? Is there a valid contract in the 
first place when there is no agreement 
as to consideration?

One legitimate question arising from 
section 46 of the Act 137 is that, is the 

provision only applicable in instances 
where the price has already been deter-
mined by the parties or is it applicable 
in all instances, including when the par-
ties do not agree on price at the time of 
entering into the contract?

From the position of Windeyer J. 
and Willes J., one may also argue that 
the reasonable price can only be deter-
mined by the court. One may argue 
therefore that the party autonomy/free-
dom of contracts principle in contracts 
is undermined, if the courts are allowed 
to determine the price in contract of sale 
of goods.

1 Michael Bridge, The Sale of goods (Oxford 
University Press 1998) 16–17. He reiterates 
the similar points in The Sale of goods, (3rd 
edn Oxford University Press 2014) 
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How indulgent is 
your indulgent 
clause?

INTRODUCTION:
In a perfect world, a contract would be 
agreed; obligations would be timeously 
performed, both sides would benefit 
and be pleased with the outcome, and 
no disputes would arise. Regrettably, 
in the imperfect (and real) world, delays 
do occur, parties default on their obli-
gations, and other unexpected events 
occur to hinder or even prevent the  
contract from being carried out.

The risk of a contractual obligor (the 
principal)’s inability to fulfil his obli-
gations and the attendant problem of 
recovery from such default is usually 
of serious concern to the contract obli-
gee (the creditor).1 Hence, the creditor 
may ask for commercial security in the 
form of a bond or guarantee from a sol-
vent third party that the principal will  
perform his obligations as agreed. 

A guarantee is usually regarded as 
a contract strictissimi juris. In other 
words, the terms of the contract must be 
strictly complied with before the guar-
antor can be held liable.2 Accordingly, 
any variation in the terms of the under-
lying contract which could prejudice the 
guarantor and which was made without 
his consent, will operate to discharge 
the guarantor from all liability.

To circumvent the above rule, credi-
tors usually request for the guarantor’s 
advance consent to the variation of the 
terms of the underlying contract by way 
of an ‘indulgence clause’ in the guaran-
tee. Some questions however arise: Are 
indulgence clauses absolute? What is 
the comfort for a creditor that an indul-
gence clause in the guarantee would be 
construed by the courts as wide enough 
to deal with all (unforeseeable) varia-
tions in an underlying contract? When 

should a fresh guarantee be taken 
instead of relying on an indulgence 
clause?

THE GUARANTOR’S PROMISE
In its basic form, a guarantee is a third 
party (the bondsman or guarantor)’s 
promise, made under seal or for valu-
able consideration moving from the 
creditor,3 to be responsible if the prin-
cipal fails to perform his obligations 
under an underlying contract. The prin-
cipal’s obligations may lie in contractual 
performance obligations or debts. The 
guarantor is in breach of his undertak-
ing the moment the principal fails to 
perform his obligation,4 and is liable for 
the creditor’s losses. In a simple case 
of debt, the creditor’s loss will be the 
principal sum, interest and costs. In a 
more complex case such as a contrac-
tor’s failure to deliver an infrastructural 
project, the measure of damages arising 
from the contractor’s default will require 
complex assessments. 

Sometimes, the guarantee is drafted 
in a more complex way, in particular 
by engrafting an indemnity promise 
that, in the event of the principal’s 
default, the guarantor would pay the 
stated monetary sum “on demand” to 
the creditor.5 This approach does not 
require proof of the principal’s default, 
and gives the creditor a claim in debt6 
against the guarantor which can be rel-
atively easily enforced upon a summary 
judgment application.

In practice, true guarantee bonds are 
usually issued by insurance companies, 
who charge a premium for this service 
and do not extract a counter-indemnity 
from the principal. Hence, they prefer 
to issue a guarantee which requires 
proof of the principal’s breach before 
payment. In contrast, indemnity guar-
antee are usually issued by banks, who 
do not usually want to be drawn into 
factual disputes as to whether the prin-
cipal has breached his obligations in 
the underlying contract. The banks are 
comfortable to issue a demand guaran-
tee, in so far as the customer provides a 
satisfactory counter-indemnity. Where 
the creditor makes a demand for pay-
ment, the bank’s only obligation is to 
match the procedural requirements (if 
any) of the guarantee and the benefi-
ciary’s demand,7 and will pay over the 
guaranteed sum irrespective of proof of 
default.

Kolawole Mayomi – SPA Ajibade & Co 
(Nigeria)
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THE HOLME V. BRUNSKILL RULE
As the provision of true guarantee 
contracts became an established form 
of business activity by professional 
indemnity and insurance companies, 
the courts were called upon to consider 
the circumstances in which a guarantor 
may be discharged from liability.8 One 
such circumstance was established  
in the case of Holme v. Brunskill,9 
where the English Court of Appeal held 
that any material variation in the terms 
of the underlying contract which could 
prejudice the guarantor and which was 
made without the guarantor’s con-
sent will discharge him from liability, 
whether or not the variation in fact  
prejudiced him. 

The rationale for this rule was 
derived from the earlier case of Rees v 
Berrington,10 where Lord Loughborough 
stated that:

“It is the clearest and most evident 
equity not to carry on any transac-
tion without the knowledge of the 
surety who must necessarily have a 
concern in every transaction with the 
principal debtor. You cannot keep the 
surety bound and transact his affair 
(for they are as much his as yours) 
without consulting him. You must let 
him judge whether he will give that 
indulgence contrary to the nature of 
the [agreement].”

In ACB v. Khalil,11 the bank gave 
overdraft facilities to the first defend-
ant up to an agreed amount and the 
second defendant guaranteed payment. 
The bank then increased the amount 
of the overdraft without consulting the 

guarantor and allowed the customer to 
overdraw his account in excess of the 
amount guaranteed. 

Eventually, the bank instituted pro-
ceedings against both the customer and 
the guarantor to recover the debt. The 
guarantor contended at the hearing 
that the guarantee had been discharged 
because his position under it had been 
altered without his consent. Realising 
its error, the bank reduced the claim, as 
affecting the guarantor, to the amount 
of the guarantee. Held, applying Holme 
v. Brunskill; that the guarantor had 
been discharged from the guarantee by 
the increase in the overdraft, and the 
claim against him must be dismissed.

MATERIAL VARIATIONS
Obviously, not all variations of an 
underlying contract will be material. For 
instance, where the amendment is trivial 
or evidently beneficial to the guaran-
tor, it will be regarded as a permissible 
variation which will not discharge the 
guarantee. However, an act by the credi-
tor which affects the risk of default by 
the principal and consequently aggra-
vates the risk of the guarantor being 
called upon to honour the guarantee will 
be regarded as an impermissible varia-
tion. Such variations alter the basis on 
which the guarantor agreed to become 
liable, and would operate to release the 
guarantor from his promise. 

In National Bank of Nigeria Ltd 
v. Awolesi,12 the respondent guaran-
teed a loan facility to a bank customer 
under a guarantee which stated that 
the guarantee was given in considera-
tion of ‘the bank continuing the existing 
account with the principal’. However, 
the bank allowed the principal to open 
a fresh account without the guaran-
tor’s knowledge, and the principal paid 
substantial sums into the new account 
without making any effort to reduce the 
accumulated debt on the old account. 

Upon the bank’s action to recover its 
exposure on the old account from the 
guarantor, the Privy Council held that 
the guarantee envisaged a single bank-
ing relationship, and that guarantor 
should have been entitled to the ben-
efit of the sums paid by the principal 
into his new account which would have 
gone towards the partial liquidation of 
the debt. The effect of the variation was 
prejudicial to the guarantor and he was 
thereby discharged from liability.

THE INDULGENCE CLAUSE
In a modern business world where 
arrangements between borrowers and 
lenders (as well as other arrangements 
where guarantees apply, such as leases 
or construction contracts) are constantly 
changing and being structured, the 
Holmes v. Brunskill rule is definitely 
anti-business. Obtaining the guarantor’s 
consent at the time of variation or altera-
tion of the underlying contract may the 
best course, but it may be refused. 

Accordingly, creditors now insist 
that the guarantor’s bond should con-
tain ‘indulgence’ provisions which grant 
freedom to the creditor to make future 
variations to the underlying contract 
without further reference to the guar-
antor. For instance, an indulgence 
clause in a performance bond which 
undergirds the contractor’s obligations 
under the construction contract may be 
drafted thus:

“The guarantor shall not be discharged 
or released by any alteration of any 
of the terms, conditions, and provi-
sions of the contract or in the extent 
or nature of the works, and no allow-
ance of time by the client under or in 
respect of the contract or the works 
shall in any way release, reduce, or 
affect the liability of the guarantor 
under this bond.”

In lending transactions, the guaran-
tee can either cover a specific amount in 
relation to a specific transaction (ideal 
for the guarantor) or an “all monies” 
guarantee which covers all payment 
obligations, existing or future, of the 
principal obligor (ideal for the creditor). 
For instance: 

“In consideration of your readiness 
to grant credit facilities to [principal 
debtor], I hereby guarantee the due 
payment to you of all sums which are 
now or may hereafter become owing 
to you by [debtor].

My liability shall not be diminished 
or affected by your giving time or any 
indulgence to [debtor] or me, nor by 
any release, agreement not to sue, 
composition or arrangement of any 
description granted or entered into by 
you to or with [debtor] or to me and I 
shall be liable to you in respect of any 
obligation accrued hereunder as if I 
am principal and not surety.”

What is the comfort for a 

creditor that an indulgence 
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As seen in the above illustration, an 
all-monies guarantee may be crafted to 
cover all liabilities arising over a contem-
plated course of dealing.13 Sometimes, 
however, it can be difficult to extract 
such undertaking from a guarantor 
who is commercially savvy and takes 
professional advice before signing on 
the dotted lines. If, in reality, a lender 
is seeking a guarantee of specific obli-
gations only, it is better, and probably 
easier, for all concerned to document it 
that way.

PROBLEMS AREAS
First, time indulgence granted to a bor-
rower without the guarantor’s consent, 
albeit under an indulgence clause, 
is a shaky proposition under existing 
case law. This is because the creditor’s 
acceptance to extend the contractual 
time for payment of a debt may, in fact, 
be quite prejudicial to the guarantor. 
Indeed, in Samuel v. Howarth,14 the 
court held that the creditor’s grant of 
further time to the principal to pay a 
debt robbed the guarantor of its rights 
to pay the borrower’s debt to the lender 
and to step into the shoes of the lender 
and make a claim against the borrower. 

Second, problems often arise where 
additional obligations are imposed on 
the principal by the variation, for exam-
ple, if the refinancing of the original 
loan is conditional upon payment of 
a higher rate of interest. The question 
here is whether the guarantor would be 
considered to have, of necessity, con-
sented to vary his own undertaking so 
as to raise the limit of his guarantee as 
well; moreso where the guarantee has a 
monetary limit. 

At first blush, it is unlikely that an 
indulgence clause permitting varia-
tions to the amount of the facility to be 
made without discharging the guaran-
tor would be construed, without more, 
as denoting prior consent to an increase 
in the specific limit on the guarantor’s 
liability. That said, in exceptional cir-
cumstances where the variation to the 
underlying contract would make little 
or no commercial sense unless there 
was a commensurate increase in the 
level of the security provided, a court 
may arguably be persuaded to construe 
the indulgence as the guarantor’s con-
sent to vary the terms of the original 
guarantee in order to give effect to the 
contemplated increase.15 

Third, a fundamental problem lies 
in ascertaining the limits to which the 
guarantor’s consent to future variations 
of the underlying contract can make 
him responsible for the performance 
of the contract when varied. The ques-
tion is; does it necessarily follow that by 
agreeing to a guarantee which contains 
an indulgence clause, the guarantor 
has irrevocably bound himself to act 
as surety in a transaction which may, 
in future, change beyond all recogni-
tion from the original deal for which 
he accepted to take on a secondary 
obligation?16 

The answer to this question is not so 
clear. Where, however, it is clear that 
amendments to the underlying con-
tract after the giving of the guarantee 
have altered the nature of the obligation 
guaranteed to such an extent as to have 
changed the nature of the obligation 
beyond the reasonable contemplation 
of the parties at the time the guarantee 
was given, the “purview of the contract” 
doctrine will kick in.17 

The purview of the contract doctrine is 
an independent rule of law which origi-
nated in academic commentary, but was 
taken up by the English House of Lords 
in Trade Indemnity Company Limited 
v. Workington Harbour and Dock 
Board,18 where the dispute concerned 
the effect of the client and the contractor’s 
alterations to a dock building contract on 
the guarantor’s liability and the guaran-
tee in question had an indulgence clause. 
Lord Atkin stated thus:

“The words ‘any arrangement . . . for 
any alteration in or to the said works or 
the contract’ are very wide. Probably 
they would have to be cut down so 
as not to include such changes as 
have been suggested as substituting 
a cathedral for a dock, or the construc-
tion of a dock elsewhere, or possibly 
such an enlargement of the works as 
would double the financial liability. An 
author of great authority [Rowlatt on 
Principal and Surety, 2nd ed. (1926), 
p. 118], happily still with us, suggests 
that such words only relate to altera-
tions ‘within the general purview of 
the original guarantee’.” 

While the “purview of the contract”  
doctrine has been invoked in many 
cases,19 there are no clear guidelines in 
the case law as to where the line would 

be drawn between those variations to 
the principal contract which would be 
regarded as falling “within the purview” of 
the original guarantee, and those which 
would fall outside it. At the end of the 
day, much would depend on context and 
terms of a specific underlying contract. 

CONCLUSION
Whilst the purpose of an indulgence 
clause is to ensure that the guarantor 
remains bound where guaranteed obli-
gations are varied without his consent, 
it would appear that creditors can no 
longer afford to simply rely on stand-
ard-form indulgence clauses, however 
widely drafted, to protect them from 
the discharge of the guarantee, par-
ticularly if the guarantee is interpreted 
narrowly and the obligations of the 
principal under the new arrangement 
with the creditor are not caught by it. 
There is a real risk that any substantial 
restructuring of the original underly-
ing contract without obtaining express 
agreement from the guarantor that the 
old guarantee will extend to the new 
facility may leave the creditor exposed.20 

This problem is of particular signifi-
cance to those involved in syndicated 
loan transactions, such as the leveraged 
financing of the acquisition of groups 
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of companies. These transactions often 
involve increases to the size of the 
facility, rescheduling tranches, chang-
ing availability dates or changing the 
repayment dates. Consequently, lend-
ing institutions should reconsider their 
standard form indulgence clauses and 
possibly redraft some of their provisions. 
Professional advisors may also find 
that prudence dictates that in any case 
where the variation involves the replace-
ment of an underlying obligation, or 
where it is even remotely arguable that 
the amendment falls outside the pur-
view of the contract, a fresh guarantee  
should be executed.
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