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FROM
THE
EDITOR
Dear Colleagues,

Models of liberalisation for the African legal services market.
The combined effect of sustained economy growth, weak
local African currencies and the slow down in economic
growth in Europe and the US, has turned the focus of foreign
international law firms (FILFs) once again on Africa. Many FILFs
viewed the continent as a growth opportunity in an otherwise
stagnant European and US market and have over the recent
years revamped their strategies and efforts towards operating
in the African legal market.
This has led to increasing pressure on Africa to liberalise
her legal services market and the liberalisation of the legal
services sector is increasingly the subject of international
debate and negotiations as the export of legal services form a
crucial aspect of investment policies and plans for the growth
and expansion of international law firms.
The impetus behind the discussions and the proposed
liberalisation of the legal services sector comes primarily from
the US and UK which are the principal bases of these FILFs. This
is not surprising given that Legal services generated £25 billion or
1.8% of the UK’s gross domestic product in 2016 and constituted
£3.2 billion in exports – nearly 3.5 times more than a decade
earlier. 40% of governing law in all global corporate arbitrations is
English Law and London is viewed as the leading preferred center
of arbitration.
It would therefore appear that liberalising the African
legal services market is a matter of when and not if. If that
is the case, the question is which model would work best for
Africa’s lawyers and the sooner Africa begins to engage in this
discussion to shape the outcome, the less likely that they will
be caught off guard.
Many countries have seen a similar wave of
internationalisation and their experiences could provide
Africa’s lawyers with some insight into this issue. Germany
became of interest to the FILFs in the late 1990s. In 2013,
only 23 law firms among Germany’s top 50 were local

Law Digest - Expanding Minds

independents. International firms account for 57% of the
8,000 lawyer headcount within the top 50 law firms. This is
a drastic difference compared with 1995 when more than
90% of law firms operating in Germany were independent
domestic firms.
But not all legal markets develop in the same way. For
example, Europe’s Nordic region is made up of the three
Scandinavian countries, Norway, Sweden, Denmark, plus
Finland. While international law firms made forays into these
countries in the early 2000s, the top end of the legal market
of each remains dominated by a very small number of national
full service law firms.
Many studies have been conducted into understanding
reasons for the different outcomes in these two economic
blocks and one reason is undisputed by most researchers
and that is the integration of the Nordic regions. With their
integrated economic and legal systems, Nordic firms are able to
practice and open offices across the Nordic countries without
much hindrance, hence when the market Nordic legal services
was liberalised, the Nordic firms already have an advantage over
the invading FILFs. African countries should begin to consider
lowering regulatory barriers which are preventing cross-border
practices within Africa.
To contribute articles or commentaries
to the Law Digest, please write to me at
editor@nglawdigest.com.
Yours

Seyi Clement
Publisher/Editor
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5

Law Digest Spring 2017

www.nglawdigest.com

Case Review and
Legal Development

SOUTH AFRICA

Judiciary Review
Arbitration
Exercise of discretion
Interpretation

The Business Zone 1010 CC t/a
Emmarentia Convenience Centre
v Engen Petroleum Limited and
Others [2017] ZACC 2
JUSTICES:
Mogoeng
CJ,
Nkabinde
ADCJ,
Cameron J, Froneman J, Jafta J,
Khampepe J, Madlanga J, Mbha AJ,
Mhlantla J, Musi AJ and Zondo J
INTRODUCTION
This is an application for leave to
appeal against a judgment and order
of the Supreme Court of Appeal.
The application concerns the review
of decisions by the Controller of
Petroleum Products (Controller) and
the Minister of Minerals and Energy
(Minister) not to refer an alleged unfair
or unreasonable contractual practice
by Engen Petroleum Limited (Engen) to
arbitration in terms of section 12B(1) of
the Petroleum Products Act 1977 (the
“Act”). This application in the main
is about the proper interpretation of
section 12B.
The applicant is The Business Zone
1010 CC t/a Emmarentia Convenience
Centre (Business Zone) and the first
respondent is Engen. Business Zone
is a licensed retailer and Engen is
a licensed wholesaler of petroleum
products, each as contemplated by
the Act. The second respondent is
the Controller, and the Minister is the
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third respondent.
FACTUAL BACKGROUND
During
2005,
Business
Zone
purchased a fuel and service station
business situated in Emmarentia,
Johannesburg. Business Zone then
concluded an agreement with Engen
for the lease and operation of a service
station. This agreement was for a
period of three years. In terms of this
agreement, Business Zone agreed
to conduct the business of selling
and distributing petroleum products
supplied exclusively by Engen under
its brand name.
Pursuant to the
conclusion of the agreement, Business
Zone took occupation of the premises
and began conducting its business.
During April 2008, the parties
concluded a second lease and operation
of service station agreement (lease
agreement). Then, on 16 February 2010,
the parties concluded an addendum to
the lease agreement (addendum). In
terms of the addendum, Engen gave
certain undertakings. In particular,
Engen would provide Business Zone
with premises in accordance with the
site development plan annexed to the
addendum and two additional access
points to the site in accordance with
the provisions of the site development
plan.
On 20 September 2010, Business
Zone wrote to Engen advising that the
two additional access and entry points
were not provided in accordance with
the addendum. Business Zone called
upon Engen to remedy this breach.
Engen did not respond to Business
Zone’s demand but, in a letter dated 12
October 2010, claimed that Business
Zone had breached the addendum. It
averred that Business Zone had, in
contravention of the law or contrary
to Engen’s guidelines, effected certain
alterations to the leased premises
without its prior written consent.

Engen
accordingly
called
upon
Business Zone to remedy the breach
within seven days. Paragraph 4 of the
letter stated that failure to comply with
the demand within the stipulated time
would entitle Engen to cancel the lease
agreement.
On 15 October 2010, Business
Zone responded to Engen’s letter and
conceded that alterations had been
implemented without Engen’s prior
written consent. However, Business
Zone averred that Engen had been
aware of the alterations and that
reasons for the alterations had been
furnished.
Indeed, Business Zone
provided a detailed explanation in
respect of the alterations and in
the process sought Engen’s written
consent for the alterations.
Engen ignored Business Zone’s
letter. Instead, on 22 October 2010,
Engen addressed another letter to
Business Zone. It referred to its earlier
letter and stated that Business Zone
had failed to comply timeously with
the requirements therein. Engen
stated that Business Zone’s conduct
constituted a repudiation of the lease
agreement, and noted that Engen
had accepted the repudiation. Engen
accordingly advised Business Zone
that, as a result, the lease agreement
had been cancelled.
Business
Zone
immediately
responded to Engen’s second letter. It
recorded that it was of the view that
Engen’s conduct amounted to an
unfair or unreasonable contractual
practice. Business Zone accordingly
notified Engen that it would make a
formal referral for adjudication to the
Department of Mineral Resources and
Energy under section 12B(1) of the Act.
Notwithstanding
the
purported
cancellation of the lease agreement,
Engen continued to supply Business
Zone with petroleum products under
an interim arrangement until 24
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March 2011. On that date, Engen gave
Business Zone 48 hours’ notice of its
intention to terminate the supply of
petroleum products.
On 30 March 2011, Engen again
wrote to Business Zone stating that it
had become apparent that Business
Zone had started storing and selling
petroleum products purchased from
a source other than Engen.
The
letter noted that this sale of foreign
products constituted passing off and
an infringement of Engen’s marks.
Engen then purported to cancel the
lease agreement for a second time, on
the basis of Business Zone’s sale of
foreign products.
On 1 April 2011, Business Zone
sought relief from the High Court of
South Africa. It obtained an interdict
pending its referral under section 12B
(1) of the Act. The interdict directed
Engen to continue supplying Business
Zone with petroleum products on
standard terms and conditions in
accordance with the previous practice
between the parties.
SECTION 12B(1) REFERRAL
On 4 April 2011, Business Zone lodged
its request for a referral to arbitration
with the Controller under section 12B
(1) of the Act. In its request, Business
Zone set out the background of the
matter and emphasised the problems
it had experienced. Business Zone
accordingly submitted three claims
(A, B and C) alleging that Engen’s
conduct amounted to unfair and/or
unreasonable contractual practices.
In Claim A, Business Zone averred
that under the addendum, Engen was
obliged to provide it with the premises
in accordance with the site development
plan annexed to the addendum. Claim
B concerned Engen’s failure to give
consent to the improvements effected
by Business Zone as requested on 15
October 2010. Under the addendum,
all improvements made to the site were
subject to Business Zone obtaining
Engen’s prior written consent. Although
Business
Zone
sought
Engen’s
consent for improvements only after
Business Zone had in fact effected the
improvements, Business Zone argued
that an implied term of the addendum
was that Engen’s consent would not
be unreasonably withheld. It alleged

that Engen’s failure to consent to its
alterations, which were necessary
for Business Zone to comply with its
obligations under the addendum, was
unfair and unreasonable.
Engen, in its response, disputed the
existence of the contract relied upon
by Business Zone. It contended that
an arbitrator could not determine a
dispute between the parties when one
of the parties alleged that the contract
had been cancelled. Furthermore, an
arbitrator could not adjudicate a dispute
where the validity of the cancellation
of the contract was contested. Engen
argued that the arbitrator had no
jurisdiction to determine the validity
of the cancellation of the contract,
because doing so would amount to
determining his or her own jurisdiction,
which would be impermissible. In any
event, the cancellation of a contract
did not amount to an unfair or an
unreasonable contractual practice.
Engen went on to argue that a
referral to arbitration would result in
a conflict of jurisdiction between the
arbitrator, on the one hand, and the
courts, on the other. In this case,
Engen had launched an application
in the Johannesburg High Court
where it sought the cancellation of the
lease agreement on the grounds that
Business Zone was dealing in foreign
products. That issue, including the
validity of the cancellation of the
lease agreement, was pending before
the Johannesburg High Court. Engen
contended that a pronouncement by
that Court, that the cancellation of
the lease agreement was valid, would
render any arbitration academic.
RESPONSE OF THE CONTROLLER
AND THE MINISTER
The Controller refused Business
Zone’s section 12B request to refer the
dispute to arbitration. He noted that
the agreement, which formed the basis
of Business Zone’s allegations of an
unfair or an unreasonable contractual
practice, had been cancelled. He then
took the view that “in the absence of an
existing valid Agreement of Lease and
Operation of Service Station, Business
Zone’s request for arbitration does not
satisfy the minimum requirements
in terms of section 12B of the Act”.
He also stated that Business Zone’s

“allegations of unfair or unreasonable
contractual practice are centred
around the agreements which are
currently under consideration by the
Johannesburg High Court and as
such, the matter is therefore sub judice
and can no longer be considered for
arbitration.
Aggrieved by the decision, Business
Zone appealed to the Minister in
terms of section 12A of the Act[5]. The
Minister dismissed Business Zone’s
appeal on the same grounds as the
Controller.
PRETORIA HIGH COURT
As a result of the Minister’s dismissal
of the appeal, Business Zone brought
an application in the Pretoria High
Court, for the review of the Controller’s
and the Minister’s decisions.
The Pretoria High Court held that it
was not the place of the Controller to
decide “that there is no longer a valid
agreement between Business Zone
and Engen” and that “the agreement...
had been cancelled”. The Court
concluded that it was procedurally
more appropriate that an arbitrator be
appointed to adjudicate a section 12B
issue and make a decision so that the
pending Johannesburg High Court
proceedings could proceed.
Accordingly, the Pretoria High Court
upheld Business Zone’s application
with the result that the decision of the
Controller was reviewed and set aside.
The Court ordered the substitution
of the decision of the Controller with
a referral to arbitration in terms of
section 12B.
SUPREME COURT OF APPEAL
Engen appealed to the Supreme
Court of Appeal. The Supreme Court
of Appeal rejected the Pretoria High
Court’s interpretation of section 12B.
The Supreme Court of Appeal held
that section 12B could not confer
jurisdiction on an arbitrator to decide
disputes where a contract between
the parties had been terminated.
The Supreme Court of Appeal further
held that the interpretation proffered
by Business Zone would result in a
concurrency of jurisdiction and with
the potential to cause anomalous
consequences.
The Court therefore upheld Engen’s
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appeal, set aside the decision of the
Pretoria High Court and dismissed the
review.
SUBMISSIONS IN THIS COURT
JUDGEMENT
The only jurisdictional requirement
for the Controller to make a referral
under section 12B(1) is an allegation
by a retailer that a wholesaler, or
vice versa, has committed an unfair
or an unreasonable contractual
practice. The Controller need only
satisfy himself to the existence of such
an allegation and must accordingly
limit his interrogation of the merits
of the dispute to the extent required
to establish the allegation’s existence.
The Controller should then refer the
matter to arbitration.
That the Controller’s discretionary
threshold is a low one is clear when
consideration is had to the mandate
and powers of the arbitrator under
section 12B(4). Unlike section 12B(1),
subsections 12(B)(4)(a) and (b) clearly
demand that the arbitrator enter into
the merits of a dispute. Subsection
12(B)(4)(a) provides that the arbitrator
“shall determine whether the alleged
contractual practices concerned are
unfair or unreasonable”. Subsection
12(B)(4)(b) contains a similar mandate,
this time requiring that the arbitrator
“shall
determine
whether
the
allegations giving rise to the arbitration
were frivolous or capricious” and
authorising the arbitrator to award
compensatory relief if this is the case.
Section 12B(1) does not require that
the Controller to be satisfied before
approving a referral that an underlying
contract still exists. Furthermore, it
does not require the Controller to predetermine that an award to correct
the practice would be issued in the
event of a referral being made. It is
also clear that the Controller does not
have the power to determine whether
an allegation is frivolous or capricious
– that duty vests in the arbitrator in
terms of section 12B(4)(b). All that
is required is that the request for a
referral must contain an allegation of
an unfair or unreasonable contractual
practice, which the Controller in turn
refers to arbitration.
Nevertheless, the fact that the
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dispute relating to the validity of the
termination of the contract is pending
in the Johannesburg High Court is not
a ground for the Controller to refuse a
referral in terms of section 12B of the
Act. The interpretation advanced by
Engen, that a Controller may not refer
a dispute where a contract has been
cancelled, would defeat the purpose of
arbitration under section 12B. In that
case, the retailers would be unable to
access their right of referral as Engen
or similar wholesalers would oust
the jurisdiction of the arbitrator by
cancelling the contracts. Wholesalers
like Engen would hold dealers to
ransom under threat of cancellation.
The next question is whether the
decisions of the Controller and Minister
are reviewable under PAJA.
In light of the interpretation of section
12B, it is clear that the Controller
laboured under the erroneous belief
that he did not have the power to refer
the dispute to arbitration because
the contract between the parties
had been cancelled. In addition, the
validity of that cancellation was under
consideration before the Johannesburg
High Court, and this precluded him
from referring the matter to arbitration.
The Controller was clearly wrong,
as the provisions of section 12B did
not require him to ascertain the
existence of these two requirements.
The only jurisdictional requirement
is an allegation by a retailer that a
wholesaler has committed an unfair
or unreasonable contractual practice.
The issues raised by the Controller
were irrelevant for purposes of the
request for referral.
The Controller’s misunderstanding
of his powers under section 12B was
clearly material.
He came to his
decision on the basis that the existence
of the two requirements he specified
were a prerequisite to him having the
power to refer under section 12B. In
the result, the Controller laboured
under a material error of law as he
clearly misunderstood his powers
under section 12B. His refusal to refer
the dispute to arbitration constitutes a
ground of review under section 6(2)(d)
of PAJA.
Likewise,
the
Minister
also
misunderstood the provisions of
sections 12A and 12B of the Act. She

too refused to refer the dispute, as she
believed that she was precluded from
doing so since the contract had been
cancelled and the dispute relating to
the cancellation was pending in the
Johannesburg High Court. These are
not prerequisites to exercising referral
powers under section 12B(1) and,
consequently, section 12A. It follows
that the refusal to refer the dispute
to arbitration constitutes a ground of
review under section 6(2)(d) of PAJA.
REMEDY
Regarding remedy, the Court supports
the conclusion of the Pretoria High
Court when it substituted the decision
of the Controller. Leave to appeal is
granted and the appeal is upheld.
SOUTH AFRICA

Judiciary Review
Extension of time
Exercise of discretion
Burden of proof
City of Cape Town v Aurecon South
Africa (Pty) Ltd [2017] ZACC 5
JUSTICES:
Nkabinde ACJ, Cameron J, Froneman
J, Jafta J, Khampepe J, Madlanga J,
Mbha AJ, Mhlantla J, Musi AJ and
Zondo J
INTRODUCTION
This is an application for leave to
appeal against a judgment and order
of the Supreme Court of Appeal
(SCA). The matter started as a review
application in the High Court of South
Africa, Western Cape Division, Cape
Town (High Court). The applicant,
the City of Cape Town (City), seeks
to review its own decision in terms of
which the respondent, Aurecon South
Africa (Pty) Ltd (Aurecon), was awarded
a tender for the decommissioning of
the Athlone Power Station. Relying
on the provisions of the Promotion
of Administrative Justice Act 2000
(the “PAJA”), the City contends that its
decision ought to be set aside on the
basis of procedural irregularities in its
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award of the tender to Aurecon.
FACTUAL BACKGROUND
In 2008, the City’s Spatial Planning
and Urban Development Department
published an invitation to tender for
the performance of a high-level prefeasibility study in respect of the
redevelopment of the site on which
the defunct Athlone Power Station is
situated. The tender was awarded to a
joint venture which comprised Aurecon
Engineering International (Pty) Ltd (a
wholly-owned subsidiary of Aurecon),
and ODA Consulting (Pty) Ltd. The
brief given to the joint venture involved
a study of the site for redevelopment,
a compilation of a scope of work and
specifications for the decommissioning
of the power station. In 2010, the joint
venture completed its draft scope of
work.
Initially,
the
City
considered
expanding the joint venture’s brief
to include preparation of tender
documents for the decommissioning
of the power station. However, City
officials established that the City
had the necessary skills to perform
the task internally and the idea was
aborted. Ultimately, the joint venture
did not assist in compiling the tender
documents. It appears that there was
an expectation that Aurecon would
tender for the project management of
the decommissioning works. During
a meeting which was held in on 1
April 2010, and in subsequent email
correspondence, the City’s head
of electricity generation, informed
Aurecon’s project manager, of that
assumption.
Aurecon was assured
that this would not give rise to a
conflict of interest so long as Aurecon
did not provide input regarding the
“structure of preference”, and so long
as it was not represented on the City’s
Bid Evaluation Committee (BEC) or Bid
Adjudication Committee (BAC).
Two invitations to tender for the project
management of the decommissioning
works were advertised by the City after
the completion of the joint venture's
pre-feasibility study. Aurecon tendered
for the project on both occasions. Five
other tenders were submitted to the
City. However, the BAC found them
to be non responsive to the tender
requirements. Only Aurecon’s tender

was deemed responsive. TAC resolved
to accept Aurecon’s tender. The award
was subject to a 21-day appeal period.
A few days later, Aurecon was informed
that an appeal had been lodged against
the award, but it was being resolved
and Aurecon would be informed of the
commencement date of the contract
once that process was finalised.
On 29 August 2012, concerns were
raised by some council members that
the tender process was tainted by
corruption and irregularities. These
concerns stemmed from Aurecon’s
involvement in the pre-feasibility study,
as well as its participation in drafting
the applicable scope of work. It was
alleged that Aurecon’s involvement
gave it an unfair advantage over the
other tenderers who had taken part in
the procurement process. Following
these developments, the City’s Mayor
commissioned Ernst & Young (auditors)
to investigate and make appropriate
recommendations
regarding
both
the process followed in Aurecon’s
appointment and whether, during the
course of the tendering process, there
was compliance with the relevant
legislation and procurement policies of
the City.
On 22 October 2012, the auditors
submitted a forensic report. The report
recorded a number of irregularities
that had allegedly taken place during
the procurement process. It concluded
that Aurecon had received an unfair
advantage over the other tenderers.
This was owing to a number of reasons
including the fact that: Aurecon was
included in the City’s internal email
communication concerning the tender;
an unauthorised member of the BEC
participated in the scoring; and the
correct evaluation stages were not
adhered to in scoring the bids, amongst
other grounds.
Once the City received the forensic
report, it furnished a copy to Aurecon
and notified Aurecon that it was
precluded from bidding for that tender
and any future tenders based on the
draft scope of work prepared by the joint
venture. Furthermore, the City invited
Aurecon to make representations as to
why the award should not be invalidated.
Aurecon submitted representations on
31 January 2013, but it never received
a response. Instead, what followed was

the launch of review proceedings on 16
April 2013.
LITIGATION HISTORY
HIGH COURT
The City sought the following relief in
the High Court inter alia:
1. an order reviewing and setting
aside the award to Aurecon;
2. in the event of an order being
granted in terms of paragraph
1 above, an order that any
contract that may have come into
existence between the applicant
and the respondent as a result
of the award, be declared void
ab initio; alternatively, that any
such contract be set aside.
Aurecon’s
opposition
was
based
on several grounds. It instituted a
counter application, in which it sought
a declaratory order that it was not
precluded in terms of clause 95 of the
SCMP from bidding for that tender
or for any other tender relating to the
decommissioning of the Athlone Power
Station. The City opposed the counter
application.
The High Court granted the City’s
application and dismissed Aurecon’s
counter-application.
It held that
Aurecon should have been precluded
from tendering for the contract due
to its involvement in the preparation
of the draft scope of work. As such,
the inclusion of its tender rendered
the procurement process unfair and
constituted a ground for review under
section 6(2)(c) of PAJA.
The High Court also found that the
City’s application had been instituted
within the 180-day period prescribed
by sections 7(1) and 9 of PAJA.
SUPREME COURT OF APPEAL (SCA)
In the SCA, Aurecon contested all the
findings of the High Court and disputed
that it had enjoyed an unfair advantage
over the other tenderers. The City
submitted that the irregularities in the
procurement process warranted the
review and setting aside of the tender
that was awarded to Aurecon.
In anticipation of a possible finding
that its application was late, the City
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contended that it had made a proper
case for the extension of the time period
prescribed in PAJA.
After scrutinising the provisions of
PAJA, the SCA observed that judicial
review proceedings must be instituted
without undue delay and before 180
days have elapsed since the date of
the administrative action in issue.
This is subject to the proviso that
PAJA empowers a court to extend the
stipulated period if the interests of
justice so require. The SCA noted that
the City had launched its application
532 days after the decision to award the
tender to Aurecon was made.
The SCA rejected the High Court’s
suggestion that the 180-day period
begins to run only once the party
seeking the review becomes aware
of the fact that the administrative
action is tainted by irregularity. In
considering whether the City had made
out a case for condonation, the SCA
stated that whether it is in the interests
of justice to condone a delay depends
entirely on the facts and circumstances
of each case. Ultimately, the SCA held
that the City had not made out a proper
case for condonation and that that was
dispositive of the matter. Nevertheless,
it proceeded to analyse each of the
alleged procedural irregularities and
concluded that none of the alleged
irregularities constituted irregularities
at all. Aurecon’s tender was the only
one found to be responsive and the
alleged irregularities only occurred
after all the other tenders had been
found to be ineligible. No other tenderer
could have been prejudiced and it was
only Aurecon that suffered prejudice
due to the City’s missteps. The SCA
upheld the appeal and set aside the
High Court’s decision.
JUDGEMENT
CONDONATION
IN
SECTION 9 OF PAJA

TERMS

OF

The City launched its application 532
days after the decision to award the
tender to Aurecon was made. Taking
the 180-day period into account, its
application was 352 days late. The
question is whether the City has made
a proper case for condonation. This
will invariably require determining
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whether the City offered a satisfactory
explanation
that
necessitates
a
relaxation of the rules in the interests
of justice.
Section 237 of the Constitution sets
out that “[a]ll constitutional obligations
must be performed diligently and
without delay”.
In a similar vein,
section 7(1) of PAJA states that “[a]ny
proceedings for judicial review...must
be instituted without unreasonable
delay”. The SCA, relying on the Court’s
decisions in Van Wyk v Unitas
Hospital [2007] ZACC 24; 2008 (2)
SA 472 (CC); 2008 (4) BCLR 442 at
para 20. and eThekwini Municipality
v Ingonyama Trust [2013] ZACC 7;
2014 (3) SA 240 (CC); 2013 (5) BCLR
497 (CC) at para 28 adeptly set out the
factors that need to be considered when
granting condonation as follows:
“Factors that are relevant to this
enquiry include but are not limited to
the nature of the relief sought, the extent
and cause of the delay, the effect of the
delay on the administration of justice
and other litigants, the reasonableness
of the explanation for the delay, the
importance of the issue to be raised in
the intended appeal and the prospects
of success.”
In considering whether condonation
should be granted to the City, the
following principle enunciated in the
majority decision of MEC for Health,
Eastern Cape v Kirland Investments
(Pty) Ltd [2014] ZACC 6; 2014 (3)
SA 481 (CC);2014 (5) BCLR 547 (CC)
(Kirland) at para 82. should be borne
in mind:
“There is a higher duty on the state
to respect the law, to fulfil procedural
requirements and to tread respectfully
when dealing with rights. Government
is not an indigent or bewildered litigant,
adrift on a sea of litigious uncertainty,
to whom the courts must extend a
procedure-circumventing lifeline. It is the
Constitution’s primary agent. It must do
right, and it must do it properly.”
The City’s application was nearly
a year late. The City was questioned
during the hearing specifically on the
seven month delay from 17 January
2012 to 29 August 2012. The former
was the date on which Aurecon was
informed that a pending appeal against
the award of the tender had been
resolved. The latter was the date on

which the City tabled the award for
consideration in terms of section 33
of the MFMA. Its counsel could not
offer any reason for the delay other
than ascribing it to bureaucratic
governmental processes. Suffice to say,
this explanation is unsatisfactory.
Nonetheless, due regard must also
be given to the importance of the
issue that is raised and the prospects
of success. In this case, that means
considering the significance of the
alleged procedural irregularities that
were raised in the Ernst & Young report.
It should be borne in mind that, when
carrying out a legal evaluation a court
must, where appropriate, “take into
account the materiality of any deviance
from legal requirements, by linking the
question of compliance to the purpose of
the provision”.
The SCA held that the procedural
irregularities as alleged were not in
fact irregularities at all and, before this
Court, the City did little to assuage that
finding. If the irregularities raised in the
report had unearthed manifestations
of corruption, collusion or fraud in the
tender process, this Court might look
less askance in condoning the delay.
The interests of clean governance would
require judicial intervention. However,
this is not such a case and a weighing of
factors leans decidedly against granting
condonation.
Over
and
above
the
City’s
inadequacies on the merits of its
condonation argument, it also failed
to root its discretionary challenge
properly. Although the City asked for
condonation in its notice of motion, it
does not challenge the SCA’s exercise
of discretion to refuse the granting of
condonation in its papers before this
Court. In proffering an explanation for
the delay, the City merely states that
“it will be in the interests of justice to
grant condonation”. The rest of the
condonation argument is effectively a
disavowal of the SCA’s interpretation.
No doubt, this explanation is completely
inadequate and unsatisfactory. Since
the City does not suggest that the SCA
erred in refusing to grant condonation
that is the end of the enquiry. On this
ground, the appeal should be dismissed.
Although the matter has been decided
on the basis of PAJA, the City’s claim
would have nevertheless failed under
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legality because, even on those terms,
the delay was unreasonable. In the
result, the following order is made, leave
to appeal is refused and the application
is dismissed with cost.

NIGERIA

Law of Contract
Enforcement of Contract
Specific performance
Contract of Sale of Land

Florence
Achonu
-vOladipo
Okuwobi (2017) LPELR-42102(SC)
JUSTICES:
Olabode Rhodes-Vivour JSC, Amiru
Sanusi JSC, Ejembi Eko JSC, Paul
Adamu Galinje JSC, Sisi Dauda Bage
JSC.
BACKGROUND TO THE APPEALS
Mr. Oladipo Okuwobi is the Respondent,
while Mrs. Florence Achonu is the
Appellant.
The respondent offered his property
at No.65 Bode Thomas street,
SURULERE, Lagos to the appellant to
buy at the price of ₦1,500,000.00. The
appellant accepted the offer and made
part-payment of the purchase price
in two instalments of ₦500,000.00
and ₦200,000.00 with which receipts
were issued to evidence payment. She
promised to liquidate the balance of
₦800,000.00 within one week. Upon
default of payment of the balance fee,
the respondent instructed his solicitor
to write to the appellant informing
her that he was no longer selling the
property to the respondent on the
ground that the project for which he
needed the money from the sale of
the property for had been frustrated
by the appellant’s inability to pay the
purchase price within the time agreed
to.
The Appellant instituted an action
in the Lagos State High Court seeking
an order of specific performance
of the contract for the sale of the

property by executing and doing in
favour of the Claimant all necessary
acts, deeds, forms and things for
the due vesting and registration of
ownership of the said property in the
plaintiff and obtaining and delivering
to the plaintiff a valid copy of his tax
clearance certificate and all other
documents necessary for supporting
an application for change of ownership
in favour of the Claimant. The learned
trial judge found that there was a
valid and subsisting contract of sale
between both parties and that there
was part-performance, on the basis
of which he held that the Claimant
was entitled to an order of specific
performance and which he granted
same. Aggrieved by this decision, the
respondent appealed to the Court of
Appeal, which agreed that although
there was evidence of part-payment for
the purchase of the property, time was
of the essence in the contract of sale
and there was no sufficient evidence
on the basis of which the order of
specific performance could have been
made in the favour of the Claimant
and thus overturned the decision of
the High Court. The Appellant then
appealed to this court.
JUDGMENT
GALINJE, JSC

DELIVERED

BY

The Supreme Court held that the
appeal lacks merit and dismissed the
appeal.
REASON FOR THE JUDGMENT
There were two major issues for
determination inter alia before this
court:
1. Whether the Court of Appeal was
correct in treating time as being
of essence of the agreement
between the parties?
2. Whether there was justifiable
basis for the Court of Appeal to
have quashed the trial court’s
order of specific performance?
Galinje, JSC, who read the lead
judgment, held that the Court of
Appeal was right when it held that time
was of the essence in the execution
of the contract. It is trite law that
where a purchaser of a land makes

part-payment of purchase price, but
defaults in paying the balance, there
can be no valid sale even where the
purchaser is in possession of the
land as held in Odusoga v Rickets
(1997) 7 NWLR (Pt. 511) 1. In the
instant case, the purchaser, that is,
the appellant had failed to pay the
balance of the price at the expiration
of the one week agreed upon by her
and after an extension of time and
repeated demands for payment by
the respondent. The Court of appeal
was therefrore right to have quashed
the trial judge’s order for specific
performance.
Amiru Sanusi, JSC, held that in
contract of sale of land, it is trite law
that failure to pay purchase price
constitutes a fundamental breach
which obviously goes to the root of
the case upon which the court cannot
order specific performance. See
Nidocco Limited v Mrs. I.A Gbojabia
Muth (2013) 7 LPELR-2, Nlewedim v
Uduma (1993) 6 NWLR (Pt. 102) 383
“I am mindful of the fact that Court
has discretionary powers to grant
specific performance. However, Court
could always grant discretionary
powers judicially and judiciously and
certainly not arbitrarily. It must weigh
the consequences and hardship on
the defendant as well as the conduct
of the plaintiff before granting the
order of specific performance. See
MTN Nig. Telecommunications Ltd
vs Wigatap Trade and Investment
Ltd (2013) 4 NWLR (Pt. 1344) 276
Rhodes-Vivour, JSC, held that
specific performance is an equitable
remedy given at the discretion of a
judge when satisfied that common law
remedy would not meet the ends of
justice. The law is long settled that a
person seeking to enforce a contract
must show that:
a. All condition precedents have
been fulfilled
b. He has performed all the terms
which he ought to perform,
or is willing to do so if he has
not done. See Coker v Ajewole
(1976) 10 NSCC p.429.
The Appellant failed woefully to
discharge her obligation under the
contract, thus not entitled to specific
performance.
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Arbitration
Arbitration clause
Effect of arbitration clause
jurisdiction

SCOA Nigeria Plc v Sterling Bank
Plc (2016) LPELR- 40566 (CA)
JUSTICES:
Samuel Chukwudumebi Oseji JCA,
Tijani Abubakar JCA, Abimbola
Obaseki-Adejumo JCA

did not accept the amount and after
further letters to Sterling bank, they
instituted an action at the High Court
against Sterling bank. The suit was
dismissed by the High Court for want
of jurisdiction. SCOA then appealed
to the Court of Appeal.
JUDGMENT
DELIVERED
BY
SAMUEL CHUKWUDUMEBI OSEJI
JSC
The decision by the Lower court is
hereby set aside and the matter be
transmitted back to the Chief Judge
of the High Court for immediate
assignment to another judge for retrial.
REASON FOR THE JUDGMENT

BACKGROUND TO THE APPEAL
SCOA Nigeria Plc (SCOA) is the
appellant, while Sterling bank Plc
(Sterling Bank) is the respondent.
In 1996, SCOA entered into a lease
agreement with Sterling bank (the
Magnum Trust bank Plc) with respect
of its property situate at 67, Marina,
Lagos at a yearly rent of ₦3,387,340
to take effect from 1st of September
1996. By Clause 4 of the lease
agreement, the lease was renewable
at a rent to be mutually agreed upon
by the parties, but in the event of a
disagreement on the rent to be paid,
the matter shall be referred to an
arbitrator.
In 2004, Sterling bank showed
interest in renewing the lease.
This necessitated the exchange
of series of correspondences to
negotiate an agreeable rent for the
property. SCOA offered to accept
₦25million. Subsequently, Sterling
bank deposited N45million into the
account SCOA operates with Sterling
bank and stated in the accompanying
letter that the money is for three
years rent at the value of N15million
per annum. SCOA wrote to state that
the rent was to be ₦22.5million per
annum and the ₦45million would be
treated as rent for two years. Both
parties couldn’t agree until Sterling
bank gave a notice and vacated the
property by 31st December 2008
and also issued a cheque in the
sum of ₦33,333,33 as payment for
arrears of rent for the period 1-92007 to 31-12-2008. However, SCOA
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There
were
two
issues
for
determination before this court which
are:
1. Whether it is proper for the trial
court to divest the court off
jurisdiction after parties have
duly and voluntarily submitted
themselves to the jurisdiction
of the court, in spite of an
arbitration clause contained
in the agreement executed
by them after parties have
fully participated in the trial
conducted in the matter?
2. Whether the court was right
in dismissing the appellant’s
claim having purported in the
matter?
Counsel for SCOA contended that
where
parties
have
voluntarily
submitted
themselves
to
the
jurisdiction of a court, in spite of
any arbitration agreement that may
have been entered by the parties,
the courts have full powers to
assume jurisdiction and determine
issues between them. He traced the
sequence of events from the filing
of statement of defence by Sterling
bank, participation in pre-trial
conference, trial and filing of final
written address before judgment was
delivered. Counsel for Sterling bank
posited that pursuant to Clause 4 in
the lease agreement, the lower court
is divested of jurisdiction because
until the condition precedent is met,
the court cannot assume jurisdiction.

Oseji JCA held that an arbitration
clause embodies the agreement of
the parties that if any dispute should
arise with regards to the obligation
which both parties have undertaken
to observe, such dispute should be
settled by a third party or tribunal of
their choice. See L.S.W.C v Sakamori
Constructions Nig Ltd (2011) 12
NWLR (Pt 1262) 569. In the instant
case, SCOA opted to go to court to
claim for rent and the defendant
responded by filing a statement of
defence. It also participated in pretrial conference, trial and both
parties filed final written address.
However, Sterling bank ought to have
raised the issue of Clause 4 timeously
before taking any further steps in the
proceeding pursuant to Section 5 of
the Arbitration and Conciliation
Act 2004. Having participated in the
trial, it is deemed to have waived the
right to any objection on that ground.
It is trite law that any agreement to
submit a dispute to arbitration does
not oust the jurisdiction of the court as
held in Obembe v Wemabod Estates
Ltd (1977) 5 SC 70. The court held
that the respondent had totally waived
the right to insist on compliance with
Clause 4 of the lease agreement as
held in Fawehinmi Construction
Company Ltd v Obafemi Awolowo
University (1998) 6 NWLR (Pt 553)
171 thus, the decision of the Lower
court is overruled.
Where an action before a court is
found to be incompetent, whether
by reason of locus standi or lack of
jurisdiction, the proper order to make
is that of striking out and no dismissal
as held in Ukolo v UBN (2004) 2 SCM
187. If a court has no jurisdiction to
hear a matter, no matter how well
the matter is conducted or decided,
the proceedings remain a nullity ab
initio. Thus, the declaration by the
lower court that it lacks jurisdiction
in the subject matter of the claim is
an admission of incompetence, hence
the only available option to the court
in such a situation is striking out the
suit because, where a court does not
have jurisdiction over a matter before
it and it proceeds to hear the matter,
such matter is a nullity ab initio as
held in Utih v Onoyivwe (1991) 1 SC
(Pt1) 61.
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JUSTICES:
Lord Neuberger (President), Lord
Mance, Lord Clarke, Lord Sumption,
Lord Hodge

to tax. EMSL duly repaid the loan, but
eventually ceased business and was
unable to meet its liabilities. Swynson
and Mr Hunt brought proceedings
against HMT seeking to recover
damages for losses resulting from the
buyout and the making of all three
loans in 2006, 2007 and 2008. HMT
contends that they have no liability for
damages on the basis that Swynson
has suffered no loss, because EMSL
repaid Swynson the whole of the
original loan in December 2008. The
Court of Appeal by a majority upheld
the judge’s award of damages of £15m.
This was because they held that the
judge had been right to regard the
December 2008 refinancing as res inter
alios acta. It did not therefore affect the
amount of Swynson’s recoverable loss.

BACKGROUND TO THE APPEALS

JUDGMENT

This appeal arises from an unsuccessful
management buyout of Evo Medical
Solutions (“Evo”) made through Evo
Medical Solutions Ltd (“EMSL”) in
2006. The buyout was funded by
an interest-bearing loan of £15m to
EMSL by Swynson Ltd (“Swynson”),
a company owned and controlled by
Mr Hunt, a wealthy investor. Prior to
the buyout, Swynson instructed an
accountancy firm formerly known as
Hurst, Morrison Thomson, now Lowick
Rose LLP (in liquidation) (“HMT”),
to carry out due diligence on Evo.
It is common ground that HMT was
negligent in failing to draw attention
to fundamental problems about Evo’s
finances, and that the transaction
would not have gone ahead but for that
failure. By July 2007, Evo was at risk
of financial collapse. As a result, Mr
Hunt caused Swynson to lend EMSL a
further £1.75m in July 2007 and £3m
in June 2008. At or about the same
time, Mr Hunt acquired the majority
beneficial ownership of EMSL. In
December 2008, the 2006 and 2007
loans were refinanced. Mr Hunt and
EMSL entered into a loan agreement
under which Mr Hunt personally made
a short-term non-interest bearing loan
of £18.663m to EMSL. This was for
the specific purpose of enabling EMSL
to repay Swynson the original loan,
with the aim of cleaning up Swynson’s
balance sheet and reducing its liability

The Supreme Court unanimously
allows HMT (Lowick Rose LLP)’s
appeal. Lord Sumption gives the lead
judgment, with which Lord Neuberger,
Lord Clarke and Lord Hodge agree.
Lord Neuberger and Lord Mance give
concurring judgments.

UNITED KINGDOM

Common Law
Valuation of loss
Principle of collateral payment
Transferred loss

Lowick Rose LLP (in liquidation)
v Swynson Ltd and another [2017]
UKSC 32

REASONS FOR THE JUDGMENT
Res inter alios acta
The general rule that loss which has
been avoided is not recoverable as
damages is subject to an exception in
respect of collateral payments (res inter
alios acta), where these are received
independently of the circumstances
giving rise to the loss. The payments
made by Mr Hunt to EMSL and by
EMSL to Swynson to pay off the 2006
and 2007 loans cannot be regarded
as collateral. First, the transaction
discharged the very liability whose
existence represented Swynson’s loss.
Secondly, the money Mr Hunt lent to
EMSL in December 2008 was not an
indirect payment to Swynson, even
though it ultimately reached them. Mr
Hunt’s agreement to make that loan
and the earlier agreements of Swynson
to lend money to EMSL were distinct
transactions between different parties,
each made for valuable consideration.
Thirdly,
the
consequences
of
refinancing could not be recoverable as

the cost of mitigation, because the loan
to EMSL was not an act of Swynson
and was not attributable to HMT’s
breach of duty.
Transferred loss
The judge and Court of Appeal were
correct to reject Swynson’s second
argument, based on the principle of
transferred loss. This principle is a
limited exception to the general rule
that a claimant can recover only loss
which he has himself suffered. It does
not arise here because it was no part
of the object of the engagement of
HMT, or any other aspect of the 2006
transaction, to benefit Mr Hunt. Unjust
enrichment HMT was not unjustly
enriched by Mr Hunt’s provision of
funds to EMSL to repay Swynson,
with the result that Mr Hunt may not
be subrogated to Swynson’s claims
against them: i. Lord Sumption is
prepared to assume for the sake of
argument that HMT was enriched,
while Lord Neuberger and Lord Mance
consider that HMT has undoubtedly
been enriched in economic terms as
a result of the discharge by EMSL
of the loan due to Swynson. ii. Lord
Sumption is again prepared to assume
that if HMT was enriched, it was at
Mr Hunt’s expense. Lord Neuberger
considers that HMT’s enrichment was
not sufficiently directly effected by Mr
Hunt’s advance of the new loan, while
Lord Mance notes that the questions
whether a benefit was obtained “at the
expense of” the claimant and whether
it would be “unjust” for the defendant
to retain it are difficult to separate in
the present case. iii. Mr Hunt’s case
is that the enrichment of HMT was
unjust because he made a mistake
in assuming that the December 2008
refinancing would not affect the claim
he and/or Swynson had against HMT.
But the purpose of the law of unjust
enrichment is to correct normatively
defective transfers of value. The role of
equitable subrogation in this context
is to replicate as far as possible the
element of the transaction whose
absence made it defective. The
December 2008 refinancing was not
a defective transaction: Mr Hunt got
precisely what he intended to get,
namely the discharge of EMSL’s debt
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to Swynson and a right to recover
the new loan from EMSL. As Lord
Neuberger and Lord Mance also note,
the fact that HMT received a benefit
as an unforeseen and incidental
consequence of Mr Hunt’s pursuit of
those objectives does not establish
any normative or basic defect in the
arrangements made.
UNITED KINGDOM

Common Law
Interpretation
Indemnity

Wood v Capita Insurance Services
Limited [2017] UKSC 24
JUSTICES:
Lord Neuberger (President), Lord
Mance, Lord Clarke, Lord Sumption,
Lord Hodge
BACKGROUND TO THE APPEAL
Capita Insurance Services Limited
(“Capita”) entered into an agreement
(“the SPA”) with the respondent for the
sale and purchase of the entire issued
share capital of Sureterm Direct
Limited (“the Company”), a company
which primarily offers motor insurance
for classic cars. Shortly after Capita’s
purchase of the Company’s share
capital, employees of the Company
raised concerns about the Company’s
sale processes.
A Company review revealed that in
many cases the Company’s telephone
operators had misled customers to
make a sale. Capita and the Company
informed the Financial Services
Authority (“FSA”) of the findings.
Capital and the Company agreed
to pay compensation to customers
affected by the mis-selling. Clause 7.11
of the SPA was an indemnity clause.
It provided “the Sellers undertake to
pay to the Buyer an amount equal to
the amount which would be required
to indemnify the Buyer […] against all
actions, proceedings, losses, claims,
damages, costs, charges, expenses
and liabilities suffered or incurred, and
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all fines, compensation or remedial
action or payments imposed on or
required to be made by the Company
following and arising out of claims or
complaints registered with the FSA, the
Financial Services Ombudsman or any
other Authority against the Company,
the Sellers or any Relevant Person
and which relate to the period prior to
the Completion Date pertaining to any
misselling or suspected mis-selling of
any insurance or insurance related
product or service”. Capita brought a
claim against the respondent under
clause 7.11 alleging that it suffered
loss as a result of the mis-selling of
insurance products in the period
before the completion of the sale.
The respondent claimed that the
circumstances fell outside the scope
of clause 7.11 as the requirement to
compensate which had arisen was not
as a result of a claim by the Company’s
customers or a complaint by those
customers to the FSA or another public
authority. The High Court held that
clause 7.11 required the respondent
to indemnify Capita even if there had
been no claim or complaint.
The Court of Appeal disagreed. It
declared that the indemnity under
clause 7.11 was confined to loss arising
out of a claim or complaint. Capita
appeals against the Court of Appeal’s
order, arguing that it had fallen into
error because it had been influenced
by the respondent’s submission that
the decision of the Supreme Court in
Arnold v Britton [2015] AC 1619 had
“rowed back” from the guidance on
contractual interpretation which the
Supreme Court gave in Rainy Sky
SA v Kookmin Bank [2011] 1 WLR
2900. Capita argued that this had
caused the Court of Appeal to place
too much emphasis on the words of the
SPA and to give insufficient weight to
the factual matrix. Capita submitted
that clause 7.11 should be construed
so that only the fines, compensation or
remedial action or payments imposed
on the Company had to arise out of
complaints made to the FSA against
the Company.
JUDGMENT
The Supreme Court unanimously
dismisses Capita’s appeal. Lord Hodge

gives the lead judgment, with which
the other Justices agree.
REASONS FOR THE JUDGMENT
Contractual Interpretation
The court must ascertain the objective
meaning of the contractual language.
It must consider the contract as a
whole and, depending on the nature,
formality and quality of its drafting,
give more or less weight to elements
of the wider context in reaching its
view as to that objective meaning.
Where there are rival meanings, the
court can reach a view as to which
construction is more consistent with
business common sense. However,
in striking a balance between the
indications given by the language and
the practical implications of competing
constructions, the court must consider
the quality of the drafting of the clause.
It must be alive to the possibility that
one side may have agreed something
which in hindsight did not serve his
interest, or that a provision may be a
negotiated compromise.
It does not matter whether the
detailed analysis commences with the
factual background and the practical
implications of rival constructions or
with an examination of the contractual
language, so long as the court
balances the indications given by each.
Textualism and contextualism are not
conflicting paradigms in a battle for
the exclusive occupation of the field
of contractual interpretation. On the
approach to contractual interpretation,
Rainy Sky and Arnold were saying the
same thing. The Court of Appeal was
correct on the meaning of clause 7.11.
Careful examination of the contractual
language identifies the circumstances
which trigger the clause.
Capita’s
suggested
construction
is unlikely for two reasons. Firstly,
the suggestion that only the “fines,
compensation or remedial action or
payments imposed on the Company”
had to arise out of complaints made to
the FSA against the Company would
not restrict the scope of the warranty
in any way. The source of loss and
damage in the rest of the clause
would remain unlimited. Secondly, it
would have the effect that the clause
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would fail to specify against whom
the relevant actions, proceedings and
claims in the remainder of the clause
could be made. There must be a limit
on who such persons could be as it
would be absurd for Capita to have a
claim against the Sellers for indemnity
resulting from any misselling on its
part before the Completion Date.
The contractual context is also
significant in this case. The misselling which clause 7.11 addresses
is also covered by the Schedule 4
warranties, which concern compliance
and regulatory matters. The scope
of clause 7.11, breach of which gives
rise to a liability unlimited in time,
must be assessed in the context of the
detailed and time-limited warranties
in Schedule 4. Capita had two years
after completing the purchase to make
a claim under Schedule 4. That was
not an unreasonable time scale. It
is not contrary to business common
sense for the parties to agree wideranging warranties, which are subject
to a time limit, and to agree a further
indemnity, which is not subject to
any such limit but is triggered only
in limited circumstances. The SPA
may have become a bad bargain from
Capita’s standpoint, as it appears it
did not notify the sellers of a warranty
claim within two years of Completion.
But it is not the function of the court to
improve their bargain.

UNITED KINGDOM

Professional Negligence
Proving losses in negligence
claims
Quantification of losses
Duty of professional advisor

BPE Solicitors and another v
Hughes-Holland (in substitution for
Gabriel) [2017] UKSC 21
JUSTICES:
Lord Neuberger (President), Lord
Mance, Lord Clarke, Lord Sumption,

Lord Hodge
BACKGROUND TO THE APPEALS
Mr Hughes-Holland is the trustee in
bankruptcy of Mr Gabriel, a semiretired businessman and friend of Mr
Little. In November 2007, Mr Little
told Mr Gabriel that he was looking
to borrow £200,000 in connection
with the development of a disused
heating tower in Gloucestershire. Mr
Little gave Mr Gabriel to understand
that the property belonged to him or
to a company that he controlled. He
added that planning permission had
been granted for development of the
property as offices, which would cost
in the region of £200,000, on the basis
that he would carry out the building
work himself. Mr Gabriel assumed
that the £200,000 would be used to
finance the development, although
this was not expressly stated by Mr
Little. In fact, the building belonged
to a company, High Tech, subject to a
charge in favour of a bank, securing a
loan of £150,000.
Mr Little intended to transfer the
property to a special purpose vehicle
(SPV), which would use Mr Gabriel’s
funds to pay High Tech, which would
use them to discharge the loan and
charge. The judge subsequently
held that Mr Gabriel knew nothing
of these plans, and he would not
have signed the loan documentation
had he done so. Mr Spencer was an
assistant solicitor at BPE Solicitors,
whom Mr Gabriel instructed to draw
up a facility letter and a charge over
the building. The instructions in
fact reached Mr Spencer from Mr
Little, who told him that he intended
to sell the building to the SPV and
that Mr Gabriel would lend him the
money. Mr Spencer did not clarify or
confirm these instructions with Mr
Gabriel and used a template from an
earlier abortive transaction, stating
that loan moneys would be used to
assist with development costs. He
thereby unintentionally confirmed
Mr Gabriel’s incorrect understanding
of Mr Little’s plans. The transaction
failed and Mr Gabriel lost all his
money.
Mr Gabriel sued Mr Little, High
Tech and the SPV for fraud and

negligent misrepresentation; and
BPE for dishonest assistance in a
breach of an implied trust and for
negligence. The judge dismissed all
the claims against all the parties with
the exception of those in negligence
against BPE. He held that BPE should
not have included the reference to
the proposed use of the loan money
in the documentation and should
have explained to Mr Gabriel that in
reality the money would be applied
for the benefit of Mr Little or his
companies. The judge accepted Mr
Gabriel’s case that he was entitled to
damages representing the entire loss
which he had suffered by entering
into the transaction, on the ground
that he would not have done so had he
not been misled about the proposed
misuse of the loan moneys. He did not
accept that the venture was doomed
from the outset. The Court of Appeal
allowed BPE’s appeal and held that
the whole loss was attributable to Mr
Gabriel’s misjudgements and reduced
to the damages to nil.
JUDGMENT
The Supreme Court unanimously
dismisses the appeal. Lord Sumption
gives the judgment, with which the
other Justices agree.
REASONS FOR THE JUDGMENT
The first issue relates to the viability
of the development project. On
this, the Court concludes that the
evidence sufficiently showed that the
value of the property would not have
been enhanced by the expenditure of
£200,000 on its development.
On the claim for damages, it is
generally a necessary condition for
the recovery of a loss that it would
not have been suffered but for the
breach of duty, but it is not always
a sufficient condition. In cases
where the defendant is supplying
information or advice concerning
only part of the factors relevant
to the decision whether to proceed
with the transaction, it must also
be demonstrated that protecting
the Claimant from loss of the
relevant kind was within the scope
of the Defendant’s duty: see South
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Australia
Asset
Management
Corpn v York Montague Ltd [1997] 1
AC 191 (“SAAMCO”), as subsequently
elaborated in Nykredit Mortgage
Bank Plc -v- Edward Erdman Group
Limited (No.2) [1998] 1 ALL ER 305
and Platform Home Loans Ltd v.
Oyston Shipways Ltd and Others
[2000] 2 AC 190; [1999] 1 All ER 833;
[1999] 2 WLR 518. Lord Hoffmann
limited the damages in SAAMCO to
the difference between the valuation
and the true value, on the ground
that the recoverable loss could not
exceed what the lender would have
lost if the valuation has been correct.
This has commonly been referred to
as the ‘SAAMCO cap’. In Nykredit, it
was held that there were two stages
to the enquiry. The first was directed
to ascertaining the loss which the
claimant would have avoided if the
defendant had performed his task
carefully; and the second to awarding
only that part of the loss which was
in the scope of the defendant’s duty.
The decision in SAAMCO has often
been misunderstood, often from a
tendency to overlook two fundamental
aspects of the reasoning: (i) where
the contribution of the defendant is
to supply part only of the material
which the client will take into
account in making his own decision
on the basis of a broader assessment
of the risks, the defendant has no
legal responsibility for his decision;
and (ii) the principle has nothing to
do with the causation of loss as that
expression is usually understood in
the law. The ‘SAAMCO cap’ is simply a
tool for giving effect to the distinction
between: (i) loss flowing from the fact
that as a result of the defendant’s
negligence the information was wrong
and (ii) loss flowing from the decision to
enter into the transaction at all. There
is no exception to proposition (i) above,
for cases where the Defendant fails to
provide information which shows that
the transaction was fraudulent or not
viable or otherwise fundamental to the
decision to proceed: Bristol and West
Building Society v Steggles Palmer
[1997] 4 All ER 582 and Portman
Building Society v Bevan Ashford (a
firm) [2000] PNLR 344 overruled.
The Court of Appeal was correct to
treat the burden of proving facts which
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engaged the principle in SAAMCO as
lying upon the claimant. The principle
is not one of assessment or avoidance;
rather it is an essential part of the
claimant’s case that he was owed
a relevant duty. It is clear that BPE
Solicitors did not assume responsibility
for Mr Gabriel’s decision to lend money
to Mr Little – their instructions were to
draw up the documentation, nothing
more. BPE was only legally responsible
for confirming Mr Gabriel’s assumption
about one of a number of factors in
his assessment of the project. If that
assumption had been right, Mr Gabriel
would still have lost his money and so
none of the loss he suffered was within
the scope of BPE’s duty. It arose from
commercial misjudgments which were
no concern of theirs.

UNITED KINGDOM

Arbitration
Enforcement of foreign
arbitral award
Security pending outcome of
foreign proceedings
Application of national rules
in arbitral proceedings
Effect of arbitration clause
on jurisdiction

IPCO (Nigeria) Limited (Respondent)
v Nigerian National Petroleum
Corporation (Appellant) [2017] UKSC
16 On appeal from [2015] EWCA Civ
1144 and 1145
JUSTICES:
Lord Mance, Lord Clarke, Lord
Sumption, Lord Hodge, Lord Toulson
BACKGROUND TO THE APPEALS
This appeal concerns the enforcement
in England of a Nigerian arbitration
award dated 28 October 2004 for USD
152,195,971 plus 5m Nigerian Naira
in respect of a contract by which IPCO
(Nigeria) Limited (“IPCO”) undertook

to design and construct a petroleum
export terminal for Nigerian National
Petroleum Corporation (“NNPC”). The
award is subject to still outstanding
challenges by NNPC in Nigeria, initially
for what have been called “nonfraud reasons” and, from 27 March
2009, for alleged fraud in relation to
IPCO’s presentation of its claim. The
issue before the Court is whether the
appellant, NNPC, should have to put
up a further USD 100m security in the
English enforcement proceedings. An
ex parte order for enforcement made by
Steel J on 29 November 2004 led to an
application by NNPC to set aside under
ss.103(2)(f) and 103(3) or, alternatively,
for enforcement to be adjourned under
s.103(5), of the Arbitration Act 1996
(“the 1996 Act”).
On 27 April 2005, Gross J ordered
that
enforcement
be
adjourned
pending resolution in Nigeria of the
non-fraud challenges, conditional on
NNPC (i) paying IPCO USD 13.1m and
(ii) putting up security of USD 50m
under s.103(5). Following a further
application for enforcement based on
the delay in the Nigerian proceedings,
and further orders including one
under which a further USD 30m was
provided by way of security, NNPC
applied in Nigeria to raise the fraud
challenge. A consent order dated
17 June 2009 was then made in the
English proceedings whereby the
decision on enforcement was further
adjourned under s.103(5), upon NNPC
undertaking to maintain the security
of USD 80m thus far provided until
further order. On 24 July 2012, IPCO
renewed its application to enforce on
the ground of the further delay in the
Nigerian proceedings.
This application was dismissed by
Field J but allowed on appeal by the
Court of Appeal, which decided to
cut the Gordian knot caused by the
“sclerotic” process of the Nigerian
proceedings. The Court of Appeal
ordered that (i) the proceedings be
remitted to the Commercial Court for
it to determine pursuant to s.103(3)
whether the award should be enforced
in light of the alleged fraud and (ii)
any further enforcement of the award
be “adjourned” in the meanwhile
under s.103(5), such order being made
conditional on NNPC providing a
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further USD 100m security (in addition
to the USD 80m already provided).
NNPC appeals against the order for
security on the basis that it was
made without jurisdiction or wrong
in principle and/or was illegitimate in
circumstances where both Field J and
the Court of Appeal had concluded that
NNPC had a good prima facie case of
fraud entitling it to resist enforcement
of the whole award.
JUDGMENT
The Supreme Court unanimously
allows NNPC’s appeal. Lord Mance
gives the lead judgment, with which all
the Justices agree.
REASONS FOR THE JUDGMENT
Section 103(5) of the 1996 Act. The
Court of Appeal’s order was not
justified by reference to s.103(5).
Nothing in s.103(2) or (3) (or in the
underlying provisions of article V of
the New York Convention) provides a
power to make an enforcing court’s
decision on an issue raised under these
provisions conditional on an award
debtor providing security in respect of
the award. This is in marked contrast
to s.103(5), which specifically provides
that security may be ordered where
there is an adjournment within its
terms. The Court also erred in treating
its order that the English Commercial
Court should decide the fraud issue
as involving an “adjournment” of
the decision on that issue within
the terms of s.103(5). Section 103(5)
concerns the situation where an
enforcing court adjourns its decision
on enforcement under s.103(2) or (3)

while an application for setting aside
or suspension of the award is pending
before the court of the country in, or
under the law of which, the award was
made.
It does not extend to delays in the
decision-making process occurring
while a decision of an issue under
s.103(2) or (3) is made. Further,
s.103(5) contemplates an order for
security being made “on the application
of the party claiming recognition
or enforcement of the award”. The
reasoning in Dardana v Yukos [2002]
confirms that security pending the
outcome of foreign proceedings is, in
effect, the price of an adjournment
which an award debtor is seeking;
it is not to be imposed on an award
debtor who is resisting adjournment
on properly arguable grounds [2729]. In the present case, there was
no
adjournment
under
s.103(5)
onto which to hang, as the price, a
requirement of further security. The
Court of Appeal’s further reasons for
imposing the security, including as
an incentive to securing finality in the
context of lengthy delays, do not go
to the jurisdiction or power to order
security under s.103.
General English procedural rules
The requirement to provide security
could not be justified by reference to
general English procedural rules.
Reliance was placed on CPR 3.1(3) and,
indirectly, s.70(7) of the 1996 Act.
However,
the
conditions
for
recognition and enforcement set out
in articles V and VI of the New York
Convention (to which s.103(2), (3) and
(5) give effect) constitute a complete

code intended to establish a common
international approach. Had it been
contemplated that the right to have
a decision of a properly arguable
challenge, on a ground mentioned in
article V (i.e. s.103(2) and (3)), might
also be made conditional on provision
of security in the amount of the award,
that could and would have been said.
The Convention reflects a balancing
of interests. Its provisions were not
aimed at improving award creditors’
prospects of laying hands on assets
to satisfy awards. Courts have other
means of assisting award creditors
which do not impinge on award debtors’
rights of challenge, such as disclosure
and freezing orders.
Section 70(7) provides that the court
may order that any money payable
under the award shall be brought into
court or otherwise secured pending
the determination of the application
or appeal. It only applies, however, to
arbitrations that (unlike the present)
have their seat in England, Wales
or Northern Ireland. The 1996 Act
contains no equivalent in relation
to Convention awards. Further, the
power will only be exercised if the
challenge appears flimsy or otherwise
lacks substance, which cannot be said
of NNPC’s fraud challenge. Finally,
CPR 3.1(3) has no relevance on this
appeal. It is a power, expressed in
general terms, to impose conditions
on orders. Its focus is the imposition
of a condition as the price of relief
sought as a matter of discretion or
concession, and not the imposition of
a fetter on a person exercising its right
to raise a properly arguable challenge
to recognition or enforcement.
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Drone Regulations
in South Africa:
Fundamentals
Explained
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of the Civil Aviation Regulations –
Part 101 (“Drone Regulations”), which
regulates the use of civil drones in
South African airspace. The Drone
Regulations came into force on 1 July
2015 and South Africa has become one
of the first countries to have created
wide-ranging drone legislation1. The
only issue is, although regulations
are now in place in relation to drones,
there is limited enforcement of these
regulations.
THE RAPID DEVELOPMENT OF THE
DRONE INDUSTRY

INTRODUCTION

Melissa Hattersley
Candidate Attorney
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One of the biggest issues with regards
to drones involves cyberattacks.
Due to the amount of pressure that
manufacturers receive from consumers
every year, more drones are being
produced and released to the public
than manufacturers can handle. This
means there is an increasing number
of loopholes in the drones’ security
application, leaving them susceptible
to hacking. The aim of this article is
to introduce the reader to the use of
drones as permitted by the law and to
discuss how drone users should protect
themselves from potential law suits.
This article considers cyberattacks
on drones and how such cyberattacks
could be prevented.
Drone law, an aspect of robot law,
is a complex and interesting topic
of discussion in South Africa at the
moment, alongside the advent of
driverless cars and nanny robots.
In the past, piloting drones in South
African airspace was illegal and
unregulated, and the reaction of the
South African Civil Aviation Authority
(SACAA) involved impounding the
drones and prosecuting the pilot.
Since 2009, the SACAA has been
working closely with the drone industry,
which resulted in the promulgation

In order to understand the issues that
South African legislatures currently
face regarding the rapid development of
robot and drone law, it is important to
have insight into the history of drones.
The opening historical step in aviation
history involved “Kitty Hawk”2, the
first successfully piloted flying air
machine designed and manufactured
by the Wright Brothers in 1903.
Orville and Wilbur Wright, leading up
to the Kitty Hawk, conducted various
programs of aeronautical research and
experimentation. The Wright Brothers
evolved the technology of flight and
refined the method to evaluate gathered
data from test flights, which is still
used today in aerospace research and
development.
Throughout the years leading to and
during the First World War, the aviation
industry exploded with technology and
innovation. By mastering the skies,
the face of the war changed. This idea
led the United States Army and Navy
to commission the Wright Brothers in
creating a new aircraft in 1918, capable
of automation3. Charles Kettering –
an electrical engineer who created
electrical systems in automobiles and
solar energy – joined the secret project
alongside the Wright Brothers. Under
their supervision, the world’s first
“self-flying aerial torpedo” was created
and later dubbed the “Kettering Bug”4.
The twelve-foot long torpedo was
made of wood and it weighed twohundred-and-forty kilograms and it
was powered by a four-cylinder engine,
that was manufactured by Ford. The
torpedo was built for precision attacks
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One of the biggest
confusions that is brought
about by the drone laws, is
the distinction between a
“toy” and a “drone”.
against fortified enemy defences that
were more than seventy-five miles from
its base camp.
However, these torpedoes did not get
a lot of airtime since the war ended as
soon as the torpedoes had been built,
and development of this technology
was halted due to a lack of regulations
and funding by the government5.
Similar to our current time, during
the war many held doubts regarding
the reliability and predictability
of these armed aircrafts and the
military expressed their concern over
the possibility of friendly-fire6. The
“Kettering Bug”, similar to a guided
missile, represented an important step
towards the historical development of
drones.
The “Kitty Hawk” was manufactured
in 1903, and not even 15 years later the
“Kettering Bug” was manufactured.
Thus,
demonstrating
the
rapid
advancement of drone technology
and the rate at which legislatures are
expected to keep pace with.
SOUTH AFRICAN AUTHORITY AND
ITS APPLICABLE DRONE LAWS
The SACAA was first established on
1st October 1998 as a public entity,
under the South African Civil
Aviation Authority Act, 1998 (the
“1998 Act”)7. The 1998 Act provided
for the establishment of the SACAA in
order to promote, regulate and enforce
civil aviation safety and security in
South Africa8. However, the 1998 Act
was replaced by the current Civil
Aviation Act, 20099, which has given
the SACAA authority as a stand-alone
public entity (that falls under the
Department of Transport) to promote,
develop, support, regulate and enforce
civil aviation safety and security
throughout the aviation industry in
South Africa.
The SACAA currently falls under

Potential privacy concerns with the use of drones

the
International
Civil
Aviation
Organisation (ICAO) and the Civil
Aviation Act 2009 is in line with the
ICAO’s Standards and Recommended
Practices (SARPS)10. The SARPS are
consensual documents that govern
a safe, sustainable, efficient, secure
and economically sustainable and
environmentally
responsible
civil
aviation sector across the globe11.
MODEL OR DRONE?
One of the biggest confusions that is
brought about by the drone laws, is
the distinction between a “toy” and a
“drone”.
A “toy aircraft” is defined by the
SACAA as “a product falling under
the definition of an aircraft, which is
designed or intended for use in play
by children” and a “model aircraft”
is defined as “a non-human carrying
aircraft capable of sustained flight in
the atmosphere and used exclusively
for air display, recreational use, sport
or competitions”12. If such an aircraft is
used for the purposes of entertainment
or sport, then it is likely to be regarded
as a toy and is not illegal. However,
model aircrafts will be regulated by the
Recreation Aviation Administration
South Africa (RAASA) with their own
set of rules13.
A “remotely piloted aircraft” or “drone”
(or Remotely Piloted Aircraft System

(RPAS)) means an “unmanned aircraft,
which is piloted from a remote pilot
station, excluding model aircraft or
toy aircraft”14. If the drone has been
used mostly for commercial purposes,
professional or aerial work, then it is
likely to be classified as a “drone” and
will be regulated by the Civil Aviation
Act15.
Accordingly, if a parent is choosing
to buy their child a model aircraft or
toy drone, then such activity does not
come under the ambit of the SACAA.
However, if an entrepreneur, producer
or pilot were to purchase a drone, not
for entertainment or sport purposes,
but for a commercial purpose, then
they will come under the purview of
the SACAA and would have to follow
the below mentioned procedures16:
•
registration of the drone;
•
letter of approval by the Director
of the SACAA regarding the
drone;
•
assessment of system safety
submission regarding the drone;
and
•
application for pilot license to
operate the drone.
If the pilot intends to operate the drone
commercially, then an application for
an operator’s certificate is required as
well17.
A DRONE WITH VIDEO-RECORDING
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Accordingly, if a parent is
choosing to buy their child a
model aircraft or toy drone,
then such activity does not
come under the ambit of
the SACAA. However, if an
entrepreneur, producer or
pilot were to purchase a
drone, not for entertainment
or sport purposes, but for a
commercial purpose, then
they will come under the
purview of the SACAA.
CAPABILITIES
The Civil Aviation Act, or its
Regulations, does make mention of
privacy where drones are concerned.
This loophole in the drone laws could
have the potential result of leaving the
industry open to abuse of a person’s
privacy rights and susceptible to
cybercrimes.
However, South Africa will soon be
regulated by the Protection of Personal
Information Act (“POPI”)18, which has
not fully come into operation as yet.
POPI aims to protect an individual
from the unlawful processing of their
personal information19.
In terms of section 1 of POPI20
“recording” is included in the definition
of “processing of information”, which
involves “any operation or activity or
any set of operations, whether or not by
automatic means, concerning personal
information, including – the collection,
receipt,
recording,
organisation,
collation,
storage,
updating,
modification,
retrieval,
alteration,
consultation or use”.
Where a drone includes a video
recorder, it must comply with the
conditions as set out in section 4 of
POPI21:
•
the responsible party must be
identified (this could be the owner
or the pilot of the drone);
•
the responsible party must specify
the purpose for processing the
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•

personal information22; and
the responsible party must limit
further processing23.

The Drone Regulations require the
holder of an RPAS operator’s certificate
(ROC) to develop an “operator’s manual”,
which contains information that is
needed to show how the drone operator
will comply with the Regulations and
what safety standards will be applied
to each scenario24. The operator’s
manual sets out the following:
•
the type and scope of operations;
•
how the drone and the operation
will be safely conducted; and
•
reflect
on
operational
and
legislative
activities
and
obligations.
The operator’s manual reflects on what
POPI requires from the responsible
party in processing of personal
information. The operator’s manual
confines the drone pilot’s operation to
the exact purpose as specified in the
manual, just as section 13 of POPI
requires25.
One of the concerns that various
human rights and activist organisations
in South Africa have is that the loosely
drafted Drone Regulations may
result in the infringement of citizens’
right to privacy26. In terms of section
11 of POPI27, the data subject must
give consent to the processing of their
personal information. The data subject
in this instance includes those persons
being recorded.
The SACAA should take privacy into
concern when further developing the
drone law, as various drones on the
market have the capability of recording
or streaming a video simultaneously
and can potentially gather data on a
subject as it moves around28. In order
for the SACAA to combat the possibility
of
privacy
infringement,
drone
pilots may be required to acquire a
registration record for themselves and
their drone.
POSSIBLE DRONE HACKING
Since drones have become popular,
owing to the number of hobbyists
and commercial businesses in South

Africa, it has become fairly easy to hack
a drone and take control of it in midflight. Despite its recent introduction,
drone sales have tripled over the
last year29 resulting in the consumer
demands pushing the manufacturers
too quickly. This has left loopholes in
the security of drone usage. Instead
of enhancing the drone’s security
features, the manufacturers rely on
“bug fix” updates, which can normally
be downloaded by the consumer off the
manufacturer’s website30.
Watkins, a senior cybersecurity
research scientist at Johns Hopkins’
Whiting
School
of
Engineering,
allocated his master’s degree students
to apply their education to a project,
which involves wireless network
penetration on a drone31.
The students discovered that there
are three ways of sending rogue
commands to interfere with the normal
operation of an airborne drone32:
•
if the drone’s wireless connection
is
frustrated
with
rapid
succession, this will overload the
drone’s central processing unit,
which causes it to shut down and
land without control;
•
if the drone receives an extremely
large data packet, this will exceed
the drone’s capability of shielding
itself against the attack;
•
if a fake digital packet is sent to
the on-ground controller of the
drone, telling the controller that
the sender of the packet was
the airborne drone itself, it will
force the controller to initiate an
emergency landing.
These three ways of exploiting the
connection between the drone and the
controller is what hackers have taken
advantage of.
Apart from cutting off the wireless
connection between the controller and
drone, there are programs on the deep
web, or worldwide web, that have the
capability of fully hijacking a wide
variety of radio controlled drones33,
including helicopters, driverless cars
and other remote controlled gears that
make use of wireless broadcasts.
A drone will be coded with a
“DSMx” protocol that simplifies the
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communication between the radio
controller and the device34, this protocol
can be exploited by a hacking program
called “Icarus”, which grants complete
control over the targeted drone to allow
the attacker to direct, accelerate, brake
or force the drone to crash. A hole found
within the DSMx protocol is that there
is a particular “key” code that pairs
the drone with the controller, which is
susceptible to hacking, since it is has
not been encrypted or scrambled by
the manufacturer. It will be fairly easy
for a program like Icarus to grab that
code in order to send malicious and
successive attacks35 to confuse the
controller.

One of the concerns that
various human rights and
activist organisations in
South Africa have is that
the loosely drafted Drone
Regulations may result in
the infringement of citizens’
right to privacy.

realise whether the drone has been
hacked, apart from the obvious
signs? Hacking a drone is similar to
hacking a computer, since technology
is not impervious to cyberattacks. The
scope and severity of the hack may
vary depending on the purpose of
the hack37, such as gathering data or
taking control of the drone.
According to Jared Albon, one of
the leading experts on drone security
at Airmap38, manufacturers should
begin to focus their efforts on ensuring
that drones remain safe and secure,
by establishing specific security
standards, such as encrypting data
channels or manufacturing drones
with better security applications,
or fail-safe mechanisms to prevent
future jamming of the drone’s wireless
connections, it can significantly lower
the possibility of a future cyberattack39.
Currently there is no legislation in
South Africa that prosecutes cyber
hackers, however the Cybercrimes and
Cybersecurity Bill40 was introduced
to the Parliament in 2016, but the date
that the Bill will take effect is still to be
decided on.
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under the control of the attacker36.
The drone has the ability of detecting
all wireless networks in its vicinity
and deactivating the communication
the on-ground controller has over the
targeted drone.
It will not be easy for manufacturers
to remedy this situation because of the
variety of radio transmitting drones
that is currently being demanded by
consumers. However, most of these
hijacking programs could be used by
our enforcement officials in order to
combat illegal drone operations, such
as flying a drone without the necessary
licenses or invading restricted airspace.
COMBAT DRONE HACKING
How will the on-ground controller

The use of drones can be both
entertaining and financially viable,
as a drone can be piloted for various
purposes in South Africa. That being
said, it appears that the reaction
by legislatures to new and foreign
technology is restricting it heavily
because of their lack of understanding
of the technology and the uncertainty
that it brings. In order to go forward,
it is imperative for the pilot – and
legislatures – to understand the
technology itself, the purpose for which
it was built and its capability. And in
order to pilot a drone for any purpose,
entertainment or commercial, the pilot
must understand the law and how to
apply it to any situation. Ignorance of
the law can no longer be an excuse to
avoid responsibility.

•

•

•

•

L Emma-Iwuoha. (2016). Drone
Law in South Africa. [ONLINE]
Available
at:
https://www.
michalsons.com/blog/drone-lawin-south-africa/16543. [Accessed
29 May 2017]
DJI. (2016). Phantom Pilot Training
Guide. [ONLINE] Available at:
http://download.dji-innovations.
c o m/d o w n l o a d s/p h a nt o m _ 2 _
v i s i o n _ p l u s/e n/ P h a n t o m _ 2 _
V i s i o n _ P l u s _ P i l o t _T r a i n i n g _
Guide_v1.1_en.pdf. [Accessed 30
May 2017]
ICAO.
(2016).
About
ICAO.
[ONLINE] Available at: http://www.
icao.int/about-icao/Pages/default.
aspx. [Accessed 29 May 2017]
S Kamkar. (2013). SkyJack.
[ONLINE] Available to: http://
www.samy.pl/skyjack/. [Accessed
30 May 2017]
G McNeal. (2016). Key Questions
About Securing Drones from
Hackers. [ONLINE] Available at:
https://w w w.forbes.com/sites/
gregorymcneal/2016/10/19/keyquestions-about-securing-dronesf rom-h acker s/#15751e8933f 3.
[Accessed 30 May 2017]
Michalson.
(2015).
Drone
Regulations and the Road Ahead.
[ONLINE]. Available at: https://
w w w. m i c h a l s o n s . c o m / b l o g /
drone-regulations-and-the-roadahead/16551. [Accessed 29 May
2017]
SACAA.
(2017).
General
Information. [ONLINE] Available
at: http://www.caa.co.za/Pages/
R PAS/Remotely %20P iloted%20
A ircra ft%20Systems.aspx.
[Accessed 29 May 2017]
SACAA. (2017). Registration of
RPA. [ONLINE] Available at: http://
w w w.c a a .c o. z a/P a g e s/R PA S/
Registration%20of%20RPAS.aspx.
[Accessed 29 May 2017]
SACAA.
(2017).
Letter
of
Authorisation
(Certification).
[ONLINE] Available at: http://www.
caa.co.za/Pages/RPAS/Letter%20
of%20approval%20for%20the%20

21

Law Digest Spring 2017

www.nglawdigest.com

•

•

•

•

•

•

•

•

22

RPA.aspx. [Accessed 29 May 2017]
SACAA. (2017). Pilot Licensing
and Instructor Rating. [ONLINE]
Available
at:
http://www.caa.
c o. z a/P a g e s/R PA S/R PA S % 2 0
pilot%20licensing.aspx. [Accessed
29 May 2017]
SACAA. (2017). RPAS Operators
Certificate. [ONLINE] Available
at: http://www.caa.co.za/Pages/
R PA S/R PA S % 2 0 op er ator s% 2 0
certificate.aspx. [Accessed 29 May
2017]
L Shen. (2016). Drone Sales Have
Tripled in the Last Year. [ONLINE]
Available
at:
http://fortune.
com/2016/05/25/d rones-ndp revenue/. [Accessed 30 May 2017]
Smithsonian National Air and
Space Museum. (2016). Inventing
a Flying Machine. [ONLINE]
Available at: https://airandspace.
s i . e d u /e x h i b i t i o n s / w r i g h t brothers/online/fly/. [Accessed 29
May 2017]
P Sneiderman-JHU. (2016). Here’s
How Easy it is to Hack a Drone and
Crash It. [ONLINE] Available at:
http://www.futurity.org/dronesh acker s - se c u r it y-1179 4 02 -2/.
[Accessed 30 May 2017]
S Stamp. (2013) Unmanned
Drones Have Been Around Since
World War I. [ONLINE]. Available
at: http://www.smithsonianmag.
com/a r ts- c u lt u re/u n m a n neddrones-have-been-around-sinceworld-wa r-i-16055939/?no -ist.
[Accessed 29 May 2017]
J Valcarcel. (2015). How to Avoid
Immediately Destroying your New
Drone. [ONLINE] Available at:
https://www.wired.com/2015/12/
how-to-start-f lying-that-droney o u - j u s t- g o t- f o r - c h r i s t m a s/.
[Accessed 30 May 2017]
W Wei. (2016). You Can Hijack
Nearly Any Drone Mid-flight

Using this Tiny Gadget. [ONLINE]
Available at: http://thehackernews.
com/2016/10/how-to-hack-drone.
html. [Accessed 30 May 2017]
L Emma-Iwuoha. (2016). Drone Law in South
Africa. [ONLINE] Available at: https://www.
michalsons.com/blog/drone-law-in-southafrica/16543. [Accessed 29 May 2017].
2
Smithsonian National Air and Space
Museum. (2016). Inventing a Flying Machine.
[ONLINE] Available at: https://airandspace.
si.edu/exhibitions/wright-brothers/online/
fly/. [Accessed 29 May 2017]”
3
S Stamp. (2013) Unmanned Drones Have
Been Around Since World War I. [ONLINE].
Available at: http://www.smithsonianmag.
com/a r ts- cult ure/unma nned- droneshave-been-a round-si nce-world-wa r-i16055939/?no-ist. [Accessed 29 May 2017].
4
See Unmanned Drones Have Been Around
Since World War I [n 3 above).
5
See Unmanned Drones Have Been Around
Since World War I [n 3 above).
6
See Unmanned Drones Have Been Around
Since World War I [n 3 above).
7
Public Finance Management Act 29 of 1999.
8
South African Civil Aviation Authority Act 40
of 1998.
9
Civil Aviation Act 13 of 2009.
10
ICAO. (2016). About ICAO. [ONLINE]
Available at: http://www.icao.int/about-icao/
Pages/default.aspx. [Accessed 29 May 2017].
11
See About ICAO [n 10 above].
12
SACAA. (2017). General Information.
[ONLINE] Available at: http://www.caa.
co.za/Pages/RPAS/Remotely%20Piloted%20
Aircraft%20Systems.aspx. [Accessed 29 May
2017].
13
See Drone Law in South Africa [n 1 above].
14
See General Information [n 12 above].
15
See Drone Law in South Africa [n 1 above].
16
SACAA. (2017). Registration of RPA.
[ONLINE] Available at: http://www.caa.co.za/
Pages/RPAS/Registration%20of%20RPAS.
aspx. [Accessed 29 May 2017]; SACAA. (2017).
Letter of Authorisation (Certification). [ONLINE]
Available at: http://www.caa.co.za/Pages/
RPAS/Letter%20of%20approval%20for%20
the%20RPA.aspx. [Accessed 29 May 2017];
SACAA. (2017). Pilot Licensing and Instructor
Rating. [ONLINE] Available at: http://www.
caa.co.za/Pages/RPAS/RPAS%20pilot%20
licensing.aspx. [Accessed 29 May 2017].
17
SACAA. (2017). RPAS Operators Certificate.
[ONLINE] Available at: http://www.caa.
1

co.za/Pages/RPAS/RPAS%20operators%20
certificate.aspx. [Accessed 29 May 2017].
18
Protection of Personal Information Act 4 of
2013.
19
See Act 4 of 2013 [n 18 above].
20
See Act 4 of 2013 [n 18 above].
21
See Act 4 of 2013 [n 18 above].
22
Section 13. See Act 4 of 2013 [n 18 above].
23
Sections 14 and 15. See Act 4 of 2013 [n 18
above].
24
Michalson. (2015). Drone Regulations and
the Road Ahead. [ONLINE]. Available at:
https://www.michalsons.com/blog/droneregulations-and-the-road-ahead/16551.
[Accessed 29 May 2017].
25
See Act 4 of 2013 [n 18 above].
26
See Drone Law in South Africa [n 1 above].
27
See Act 4 of 2013 [n 18 above].
28
See Drone Law in South Africa [n 1 above].
29
L Shen. (2016). Drone Sales Have Tripled in
the Last Year. [ONLINE] Available at: http://
for tune.com/2016/05/25/drones-ndprevenue/. [Accessed 30 May 2017].
30
P Sneiderman-JHU. (2016). Here’s How
Easy it is to Hack a Drone and Crash It.
[ONLINE] Available at: http://www.futurity.
org/drones-hackers-security-1179402-2/.
[Accessed 30 May 2017].
31
See Here’s How Easy it is to Hack a Drone
and Crash It [n 30 above].
32
See Here’s How Easy it is to Hack a Drone
and Crash It [n 30 above].
33
W Wei. (2016). You Can Hijack Nearly Any
Drone Mid-flight Using this Tiny Gadget.
[ONLINE] Available at: http://thehackernews.
com/2016/10/how-to-hack-drone.html.
[Accessed 30 May 2017].
34
See You Can Hijack Nearly Any Drone Midflight Using this Tiny Gadget [n 33 above].
35
See You Can Hijack Nearly Any Drone Midflight Using this Tiny Gadget [n 33 above].
36
S Kamkar. (2013). SkyJack. [ONLINE]
Available to: http://www.samy.pl/skyjack/.
[Accessed 30 May 2017].
37
G McNeal. (2016). Key Questions About
Securing Drones from Hackers. [ONLINE]
Available
at:
https://www.forbes.com/
sites/g regor y mcnea l/2016/10/19/keyquestions-about-securing-drones-fromhackers/#15751e8933f3. [Accessed 30 May
2017].
38
See Key Questions About Securing Drones
from Hackers [n 37 above].
39
See Key Questions About Securing Drones
from Hackers [n 37 above].
40
Cybercrimes and Cybersecurity Bill, 2017.

REGULATIONS Nkem Isiozor - Jackson, Etti & Edu

A critical analysis of
the counterfeit and fake
drugs and unwholesome
processed food
(miscellaneous provision)
act (amendment) bill, 2015

INTRODUCTION:

Nkem Isiozor

Associate
Intellectual Property Department
Jackson, Etti & Edu

Food and drugs are key to human
existence and as such, it is essential that
they meet certain standards that make
them safe for human consumption. It
is therefore essential to have stringent
legislations that regulate the activities
of the food and drug industry; especially
given the amount of food products and
drugs consumed by individuals daily, as
well as the high rate of self-medication.
The issue of food safety and foodborne toxicants in Sub Saharan Africa,
including Nigeria is exacerbated by
public ignorance, an uncoordinated
approach to food control, lack of
technical expertise and adequately
equipped laboratories in some cases,
poor enforcement of legislations and
regulatory provisions1. This raises a
serious question on the efficiency of
the Regulatory agencies as well as the
quality of products manufactured for
consumption by several food and drug
manufacturing companies in Nigeria;
especially after the health authorities
in the United Kingdom corroboratively
discovered with similar agencies in
the European Union countries that
the contents and composition of Fanta
and Sprite (Nigerian major soft drinks
exported to the UK for retail) are
carcinogenic, poisonous and unsafe
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for human consumption when mixed
with ascorbic acid, popularly known as
vitamin C.
This incident led the Lagos State
High Court in March 2017, in the case
of Fijabi Adebo Holdings Limited &
anor -v- Nigeria Bottling Company
Plc Suite No: LD/13/2006 to pronounce
that the National Agency for Food and
Drug Administration and Control,
should order the Nigerian Bottling
Company (the manufacturer of these
drinks) to put a written warning on
Fanta and Sprite labels, within 90 days,
to the effect that both soft drinks are
poisonous when consumed along with
vitamin C. The court also stressed the
need to align with global best practice
with regards to the production of
beverage drinks.
Despite measures put in place by
governments all over the world to improve
the safety of food products, foodborne
diseases as well as unscrupulous
activities of some businesses regarding
the manufacture and distribution of
unwholesome food products and drugs,
have become significant health issues
and cause for alarm in developing
countries, like Nigeria. The federal
government of Nigeria has vested
certain organisations and agencies
with responsibilities to regulate and
monitor drug and food safety standards
and practices in Nigeria. Some of these
agencies include, National Agency for
Food and Drug Administration and
Control (NAFDAC)2; The Federal Ministry
of Health3; Standards Organisation
of Nigeria (SON)4; National Codex
Committee (NCC)5; Federal Ministry of
Agriculture and Rural Development6;
the States and Local Governments; to
mention just a few.
In
addition,
certain
national
legislations have been put in place
to regulate food safety and drug
matters. The main legislations include;
The Public Health Laws; The Food
and Drugs Act7; The Standards
Organisation of Nigeria Act8; The
Animal Diseases (Control) Act9; The
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Marketing (Breast-Milk Substitutes)
Act10; The Marketing of Infant and
Children Food and Other Designated
Products (Registration, Sales, etc.)
Regulations 2005; National Agency
for Food and Drugs Administration
and Control (NAFDAC) Act11; The
Consumer Protection Council Act12;
and the Counterfeit and Fake Drugs
and Unwholesome Processed Foods
(Miscellaneous Provisions) Act Cap
C34 L.F.N. 2004.
This article however seeks to review
the amendments to the Counterfeit
and Fake Drugs and Unwholesome
Processed
Foods
(Miscellaneous
Provisions) Act Cap C34 L.F.N. 2004
(hereinafter referred to as ‘The Principal
Act’) as proposed in the Counterfeit
and Fake Drugs and Unwholesome
Processed
Food
(Miscellaneous
Provision) Act (Amendment) Bill 2015
(S.B. 55) (hereinafter referred to as ‘The
Bill’).
THE BILL:
In November 2016, the senate passed
the Bill into law. The rationale for
the Bill is the high level of counterfeit
drugs being circulated in Nigeria. The
Bill is divided into four sections and
it basically amended sections (3) and
(10) of the Principal Act by increasing
the penalties for offences under the
Act, such as the inclusion of life
imprisonment for anyone who is found
culpable of importing, producing or
distributing counterfeit drugs; forfeiture
of assets from proceeds of crime and
compensation to victims.
AN ANALYSIS OF THE AMENDMENTS
TO THE PRINCIPAL ACT
Stricter Measures and Punishments:
The Bill increased the threshold of
penalties for offences committed under
the Principal Act as follows;
(i). Under the old law, the penalty
for
producing,
importing,
manufacturing, selling, distributing
or being in possession of; or selling
or displaying for the purpose of sale;
or aiding or abetting any person to
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produce, import, manufacture, sell,
distribute or display for the purpose
of sale any counterfeit, adulterated,
banned or fake, substandard or
expired drug or unwholesome food,
in any form13 is “…a fine not exceeding
₦500,000.00 or imprisonment for
a term of not less than 5 years or
more than 15 years or to both such
fine and imprisonment”. The Bill
however increased the penalty for
committing these offences to Life
Imprisonment.
(ii). Under the old law, the penalty for
hawking or selling; or displaying
for sale; or aiding and abetting any
person to hawk, sell, display for the
purpose of sale any drug or poison
in any place not duly licensed
or registered by the appropriate
authority, including any market,
kiosk, motor park, roadside stall
or in any bus, ferry or any other
means of transportation14 is “… a
fine not exceeding ₦500,000 or
imprisonment for a term of not
less than 2 years or to both such
fine and imprisonment”. The Bill
has now increased the penalty for
these offences to “a fine not exceeding
₦2,000,000 or imprisonment for a
term of not less than 4 years or to both
such fine and imprisonment!”
(iii). Under the old law, the drugs, poisons
or unwholesome processed food
products seized by the taskforce were

forfeited to the Federal Government
and the Minister determined how
such products were dealt with15.
The Bill however provides that such
forfeited products must be destroyed
by the Agency.16
(iv). Unlike the old law, the Bill provides
for the confiscation and forfeiture of
the assets, money in the bank and
properties acquired or obtained from
the illegal acts mentioned in the Bill, of
any person convicted for such crimes.
Powers of the Minister:
Section 10B of the Bill gives the following
powers to the minister (but with the
approval of the president);
(i)

Power to ensure that the provisions of
the Bill are properly implemented;
(ii) Power to make rules and regulations
for the effective implementation of the
provisions of the Act.
(iii) Power to determine the percentage
amount to be paid into the ‘Victim’s
Compensation Fund’.
(iv) Power to determine the procedure
for the operation, disposal or sale of
any assets or property forfeited in
accordance to the provisions of the Act.
Powers of the Agency17:
The Bill empowers the Agency to do the
following;
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(i)

To trace and attach all the assets,
money in bank and properties
acquired from the illegal acts; and
thereafter apply for an interim order
of forfeiture in respect of the money
in the bank or property concerned
to the Federal government.18
(ii) To seize the assets, money in bank
or property of any person arrested
for an offence under the Act.
(iii) To apply to the court for the order
of confiscation and forfeiture of the
convicted person’s assets, money in
the bank and properties acquired or
obtained from the illegal act.
(iv) To obtain a copy of every final order
forfeiting the asset, money in bank
and property of a person convicted
under the Act.
(v) To destroy all such drugs, poisons
or unwholesome processed food
products seized by the taskforce and
forfeited to the Federal Government
Compensation to victims:
The Bill provides for the creation of a
“Victim Compensation Fund” from where
the victims of crimes committed under the

Act will be compensated. It is also part of
the duties of the minister to determine the
percentage amount to be paid into that
purse.
CONCLUSION
The high-risk business of importation,
production and sale of fake drugs, poison
and unwholesome food products has
been thriving in Nigeria because there
are no stringent laws and policies to
deter offenders. However, the Bill will go
a long way to curb and deter offenders,
if the provisions of the law are properly
implemented and followed through by the
relevant bodies and agency.

Jane
Omojokun,
“Regulation
and
Enforcement of Legislation on Food Safety
in
Nigeria”.
http://cdn.intechopen.com/
p d f s/4 4 0 8 3/i nt e c h -r e g u l at i on _ a nd _
enforcement_of_legislation_on_food_safety_
in_nigeria.pdf .
2
The mission of this Agency is “to safeguard
the public by ensuring that only the right
quality of food, drugs and other regulated
products are manufactured, exported,
imported, advertised, sold and used.” http://
www.nafdac.gov.ng/
1

The mission of this agency is “to develop
and implement policies that strengthen
the national health system for effective,
efficient, accessible and affordable delivery
of health services in partnership with other
stakeholders.”
4
The mission of this agency is to “promote
consumer
confidence
and
global
competitiveness of Nigerian products and
services through standardisation and quality
assurance.”
5
This is a structure put in place by the
Nigerian Government to enable her function
effectively in Codex and it provides functions
provided in the NCC Procedural Manual.
6
This is a ministry of the Nigerian government
that
regulates
agricultural
research,
agriculture and natural resources, forestry
and veterinary research throughout Nigeria.
7
Cap. F32 L.F.N 2004
8
Cap S9 L.F.N 2004
9
Cap A17 L.F.N. 2004
10
Cap M5 L.F.N 2004
11
Cap N1 L.F.N 2004
12
Cap C25 L.F.N 2005
13
See Section 1(a)-(c) of the Principal Act
14
See section 2(1)(a)-(c) of the Principal Act
15
See section 10 of the Principal Act
16
See section 3(a) of the Bill
17
The “Agency” refers to the National Agency
for Food and Drug Administration and
Control (NAFDAC)
18
See the new section 10A(3)
3

“I am Nkechi Oichere
of Templars and I read
Law Digest”
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Lawyer in the News
BABA ALOKOLARO
ONE OF THE LEADING LIGHTS OF
NEW PRACTICE MODEL IN AFRICA

B

aba Alokolaro is the Managing
Partner at the aptly named The
New Practice (“TNP” as is more
commonly referred). Baba represents the
new breed of African lawyers pushing
the boundaries of legal practice in Africa
and rising up to the challenges thrown
up by development in Africa and the
opportunities that these have brought.
Baba and TNP are both synonymous with
the emerging areas of Law in Africa, such
as FinTech, but are also a tour de force
in the well-trodden area of corporate
finance and the capital market. He led the
team at TNP which won the Law Digest
Africa Award for Capital Market Team of
Year 2016 in the face of stiff competition
of well-established firms including,
Banwo & Ighodalo, Aluko & Oyebode,
Templars, and G Elias & Co. The rise of
TNP has been nothing but meteoric, but
such description belies the meticulous
planning by the partners long before the
signage went up at their Raymond Njoku
office.
Baba started his professional journey
with some of the most renowned firms
in Nigeria, including Chief Rotimi
Williams’s Chambers, Aluko & Oyebode
and Adesanya & Akinsanya, followed by
his appointment to the office of General
Counsel in the Lagos State Governor’s
Office 2007 – 2011. Baba acted as lead
legal adviser to the 2nd largest port
concessionaire in a US$50 Million port
concession agreement with the Bureau
of Public Enterprises and the Nigerian
Ports Authority. He advised on a US$25
Million structured shareholder financing
for a local flour milling company; and
advised a local cement manufacturing
company on a US$10 Million structured
financing.
For his contribution to the creation of TNP
and for championing a new innovative
way of practicing law in Africa, Baba
Alokolaro is our Lawyer in the News.
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Baba Alokolaro
By Seyi Clement

Have you always wanted to be a lawyer
and what influenced your decision?
Yes. I don’t think my entire being could
do anything else. I realised very early in
my life that the practice of law was very
interesting and the commercial activities
it exposes one to are extremely exciting.
My father was a traditional Lagos
barrister; the library at home, visits to
his chambers during the day and in the
evenings all inspired and prepared me for
the future.
Could you tell us about the thought
that went into creating TNP?
Straight out of law school, I was
determined to get the best training and
experience, in law as a business and law
as a profession. Having decided with my
partners whilst we were still in law school
to go into the field to learn what to do and
what not to do in creating the law firm of
the future, I joined the top law firms in
the country at that time to get the best
training and experience.

You seem to have decided to set
up on your own very early in your
professional career. Why is that?
I shared a dream with my partners,
right from when we were in law school,
to build a firm for the future. One that
would constantly resonate our integrity,
professionalism and vibrancy and in so
doing bridge the gap in the legal practice
in Nigeria at the time. Having had this
vision whilst we were studying, it was a
natural consequence that we set up the
firm early in our careers, having gained
the required experience. We entered the
space by taking complete advantage
of information and communication
technology solutions to offer highly
qualitative legal services. In the same
vein, we did not shy away from the
traditional principles of professionalism
and integrity. We wanted to build your
tomorrow’s firm for today.
Talk us through the thought process
and the discussions leading up to the
setting up of the firm?

We were strategic in our thinking,
delineating roles and responsibilities
amongst the founding partners. We went
as far as agreeing on the firms to join
as junior lawyers, and a closing date for
what you could call our tutelage.
Is there any firm or person you had
as an inspiration or model in this
thought process?
In terms of inspirators or my inspiration,
two men have largely shaped the way
I believe law should be practiced – as
a profession and as a business. One
of them being the greatest legal mind
this country ever produced, Chief FRA
Williams (of blessed memory). Chief as
we called him, held the opinion that the
practice of law was not a business but a
profession. In fact, whenever the question
was put to Chief “how is business”? His
immediate response was “the law is not a
business but a profession”. The other one
whose name I shall not mention at this
time always saw and still sees the law
as a business. In fact he says to me all
27 27
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The TNP Team receiving the African capital market firm of the year award at the Law Digest Africa Awards in 2016

the time “you guys want to send us
out of the market. We are not going
anywhere”. And we both laugh.
What would you say distinguishes
TNP in the African legal services
market?
The orientation of a TNP lawyer. He/
She acts first as a business solution
provider with the client’s interest
in the mind. Our style is to keep it
simple. I say to people that we have
the work ethic of the ant, building as
a team in ensuring that set out goals
are achieved. Another distinguishing
feature is our culture. We have a
collegiate work environment. We
respect each other’s talent and
abilities and are committed to
upholding our reputation as a decent
place to work.
The growth of TNP has been
exponential and you have secured
significant mandates in the face of
stiff competition from larger and
more established firms. Did you
envisage this rate of success when
you had the vision to set up the firm
and what would you say is the raison
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d’etre for the success of the firm?

it on a shelf.

What speaks for us most is the
quality of the work we do. We were
intentional from our planning stage
to ensure that we created policies and
processes for the firm and its work.
Are we able to provide the same level
of quality of work the bigger firms
provide? Yes we can and yes we do.

It has been suggested that one of
the reasons for the infrastructure
gap in Africa is the lack of sufficient
deal evaluation and deal structuring
expertise
within
the
legal
profession. How has TNP been able
to overcome these shortcomings
and, more importantly, what is TNP
doing to assist in developing these
skills sets.

Your name and TNP are almost
synonymous
with
Corporate
Finance in Nigeria. Which of
your mandates has proved most
challenging and rewarding to you
as a lawyer and a Nigerian?
The most challenging transaction
we handled in the corporate finance
space was the Rights Issue by way of
shelf registration, the first of its kind in
Nigeria. This was the transaction that
won us the Law Digest Africa Capital
Markets Team of the Year 2016. The
deal came at a time when stock prices
were tanking and the intended share
price and the possibility of raising
the capital didn’t seem achievable. So
we needed to think fast to ensure the
success of the Rights Issue by placing

Training and professional development
are synonymous with TNP. We
undergo training and refresher
courses periodically and attend varied
courses ranging from project finance
to PPP and infrastructure. A lawyer
needs to keep learning and garner
expertise in one field or the other.
As such, no matter how many deals
you work on in a particular space,
whether infrastructure or otherwise,
the learning process never stops.
And as we learn, we also give back by
facilitating conferences and training
exercises for lawyers. We give lectures
and have our internship program
where we admit one or two students
during the course of each year. We are
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unable to take more than this because
-- don’t forget -- TNP is a boutique
practice.
What role can international law
firms play in assisting Africa to
develop the required expertise in
these areas?
International law firms already play a
role here. An example is Slaughter and
May’s Practical and legal Exchange
African
Synposium
(PLEASE),
a forum where it exchanges its
experiences with leading African law
firms. International law firms want to
understand the legal environment in
Africa and our different jurisdictions.
They deploy their resources and give
so much in helping to develop our
expertise. I think international law
firms can help with capacity building
by having secondment programs for
African lawyers; and by organizing
or participating in conferences at
which ideas and experiences can
be exchanged with their African
counterparts. Some international law
firms are actually doing this already.

services market in Nigeria compared
with their Kenyan counterpart,
Nigeria seems to lag behind Kenya
in the FinTech development, how can
lawyers like yourself help in redressing
this anomaly.

we are already an over-regulated
market. All that is required in terms
of regulation should not go beyond
creating a security framework to
protect identities, moneys in bank
accounts etc.

This is largely an e-commerce and
ICT play. They are the ones that
have to play catch up with Kenya.
For us as lawyers, what is critical is
to be proactive and not wait until
the technology is deployed before
understanding it.

You currently advise a number of
FinTech companies, what advice
would you give foreign investor
looking to invest in the Nigerian
FinTech sector?

How can the economic and
legislative framework be improved
to further expedite the development
of FinTech companies, particularly
start-ups in Nigeria?
The
right
economic
policies,
encouraging the SME space will
significantly boost the industry. They
are in dire need of capital. We have
a number of start-ups in Nigeria and
when you hear some of these ideas,
you are like: wow!! But the challenge
is largely capital. As for regulation,

Its time to bring your chequebooks
hahaha.
It is being suggested by some
African firms, that one of the
ways that African firms could
thrive in the face of international
competition is to form formal or
informal alliance either with local
or international firms, what is your
position on this?
We work with a number of
International Law Firms and
remain largely neutral when it
comes to that.

However, the truth is, the buck
stops with us. The responsibility for
developing the required expertise in
these areas remains largely that of the
African countries and lawyers.
You and TNP have also been in
the forefront of advising FinTech
companies in Nigeria. With over
$5.4 billion reported invested in
global FinTech companies in the
first quarter of 2016, what is the
potential for FinTech companies in
Nigeria?
We are waiting for the Nigerian
unicorn and I’m sure we will have
one soon. With its population of ten
million, Stockholm is the home of
Unicorns - Spotify and Skype are
Swedish creations. With a Lagosian
population circa twenty million and a
hugely unbanked country, I am more
than certain the Yaba Techpreneurs
will produce the first Nigerian Unicorn
in the FinTech space and possibly
ensure financial inclusion. There is so
much that can be done in the space.
Here is to the first Nigerian Unicorn.
Considering the size of the financial

Baba Alokolaro speaking to Law Digest in his Raymond Njoku office.
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There are three major African
legal networks on the continent
(the African Legal Network,
ALN; Lex Africa and the Miranda
Alliance); TNP not a member of
any of these networks. Is this a
deliberate policy decision, if so
why has TNP taken this strategic
stance?
Yes, it is a deliberate policy decison.
Being neutral gives us the freedom
to shop around when looking out
and the capacity to work with
whoever is looking in.
It is no big secret that TNP is being
courted by many international law
firms. It is also no big secret that
the firm has opted to maintain

an arm’s length relationship with
these international law firms.
Could this position change, and
if so, what need to happen for
the firm to consider entering
into such formal international
alliances?
It’s not something my partners and I
are currently considering.
You are a keen follower of sport;
do you have a particular sport
that you are most keen on?
I am a keen tennis fan; one of Roger
Federer’s greatest fans. I try as much
as possible to go to one grand slam
every year at the least. The dream
slam to watch live is the Australian

Open. Someday soon I hope.
How would you describe Baba
Alokolaro?
He is simple in his complexity.
What do you do to relax and
unwind?
A good cognac, a nice cigar and I’m
good (with a smile on his face).
What’s next for Baba Alokolaro?
I intend to spend my foreseeable
future growing TNP into the largest
and best law firm in Africa.

“I am Zainab Babalola
of TNP and I read
Law Digest”
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PRACTICE AND PROCEDURE Folabi Kuti - Perchstone & Graeys

An overview of the
National Industrial
Court of Nigeria
(Civil Procedure)
Rules 2016

Folabi Kuti Partner - Perchstone & Graeys

To be sure, the main
changes envisaged are in
the areas of fast-track case
management of all civil
matters before the court,
greater encouragement of
settlement and Alternative
Dispute Resolution (ADR)
processes, proactive
judicial management of
litigation timetables (and
resources) with respect to
the hearing of interlocutory
applications, checkmating
dilatory tactics by
practitioners and so on.

Introduction
Sitting to the exclusion of all courts in
the resolution of employment, labour
and industrial relations disputes,
and, arguably a court of last resort
on almost all the items it exercises
jurisdiction on, the National Industrial
Court of Nigeria (NICN) has introduced
a new set of Rules to guide the
administration of civil justice system
in the Court. In what is arguably
a printer’s error, there appears a
‘conflict’ in the Long title and the Short
title. The former calls it the 2017 Rules,
whilst the latter, expressly enacted as
Order 1 Rule 2 cites the rules as the
‘National Industrial Court of Nigeria
(Civil Procedure) Rules 2016’; with
commencement date being 5th day of
January 2017.
It is in the light of the foregoing
that a few of its novel provisions
are highlighted to see how the new
Rules are poised at transforming a
fundamentally different landscape of
civil litigation at the National Industrial
Court. Suffice it to say that, as with
every other human activity given to
some margin of errors, a few pitfalls
are also identified.
Jurisprudence of the Rules
Much like the overriding objective
under the rules of courts modelled after
the Woolf’s Report – and which in turn
inspired the English (Civil Procedure)
Rules (CPR), the underlying objectives
of the new Rules appears intended to
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further define the culture within which
litigation will be conducted. To be sure,
the main changes envisaged are in the
areas of fast-track case management
of all civil matters before the court,
greater encouragement of settlement
and Alternative Dispute Resolution
(ADR) processes, proactive judicial
management of litigation timetables
(and resources) with respect to the
hearing of interlocutory applications,
checkmating dilatory tactics by
practitioners and so on.
Frontloading system: explicit on
details
Comparatively, the provisions of the new
Rules are more explicit on details with
respect to the frontloaded processes,
contents of the accompanying forms
and
documents,
timescales
for
delivering the frontloaded processes
and so on. There is also an emphasis
on the particular forms to be employed
in the commencement of specific
proceedings and requirement of
pleading with sufficient particularity.
It is helpful to note, even though
there is no requirement of frontloading
of a pre-action notice or protocol form
by which a plaintiff is expected to
show attempt(s) to have the matter
amicably resolved prior to instituting
a suit. A related, even if significant
matter here, is that the court, in case
managing its dockets, nonetheless
encourages parties to explore out of
court settlement talks.
It is also noteworthy to mention
that the new
Rules mandate an
opposing party to promptly indicate
(by filing an ‘acknowledgment’) any
frontloaded document or exhibit whose
admissibility he intends to object to at
the plenary hearing, or he loses the
opportunity to take the objection at the
hearing as ‘any document and exhibits
contained in the schedule which is/
are not objected to by the defendant(s)
shall be deemed admitted and shall not
be allowed to be objected to at the trial,
except as the Court may otherwise
direct.1’ This provision can however
be easily faulted as the principle of law
is that the admission of documents
without objection does not empower
the court to admit a document that is
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Comparatively, the
provisions of the new
Rules are more explicit
on details with respect
to the frontloaded
processes, contents
of the accompanying
forms and documents,
timescales for delivering
the frontloaded processes
and so on.
in no way or circumstances admissible.
Two points may, however, be made.
The National Industrial Court Act,
20062 envisages a situation where the
Court may depart from applying the
provisions of the Evidence Act 2011
in furtherance of justice, so the Court
electing to demonstrate a less inhibited
approach in admitting an otherwise
inadmissible piece(s) of evidence
may arguably be on good stead here.
On a related note though, the faint
suggestion that parties may by consent
render otherwise legally inadmissible
evidence valid is not exactly the full
picture here as the enacting rule also
confers the Court with discretion to
nonetheless direct otherwise.
National Industrial Court is one
court for (almost) all purposes
The federal nature of the Court
envisages a single national geographic
jurisdiction with judicial divisions
being created simply for the purpose
of adjudicatory convenience. That is,
the NICN has no State jurisdiction but
national jurisdiction even as divisions
exist in the States of the federation.
Premised on this viewpoint, and as
demonstrated by the decisions of the
NICN on the point, service of court
papers issued in one judicial division
on a defendant/party in another
judicial division was never intended
to be subjected to the formalities/
requirements of ‘endorsement for
service outside State’ (as provided
for in the Sheriffs & Civil Process
Act 2004) or obtaining leave of court
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(under the rules of Court) for issuance
for service of court processes within
Nigeria.
This, however, was not so expressly
stated in the 2007 NICN Rules, and
the NICN has, in recent times, been
subjected to a spate of preliminary
objections seeking to extend the rule
in Owners of the MV “Arabella” vs.
Nigerian Agricultural Insurance
Corporation 3 to the NICN. In MV
Arabella, the Supreme Court was
emphatic that the arguments of a single
national geographic jurisdiction of the
Federal High Court notwithstanding,
leave is still required for the issuance
and service of an originating process
from one judicial division of the
Federal High Court to another. Put
simply, Abuja was declared to be
‘out of jurisdiction’ of the territorial
jurisdiction of the Federal High Court
sitting in Lagos.
Now, the National Industrial Court
(NIC) is a superior court of record with
co-ordinate status with the Federal
High Court and a State High Court.
Much like the Federal High Court,
the coverage of the NIC’s jurisdiction
is nationwide, and it is also divided
into divisions. As may be expected,
counsel for the defendant in many of
the cases before the court have sought

to take advantage of the Arabella’s
wicket in arguing that permission of
court is required to validate process
issued from, for instance, the Lagos
judicial division of the court for service
on a defendant resident in Abuja.
The potential scope of the rule in MV
Arabella, the breadth of the argument
proposed, should be applicable in such
circumstance. And, the NICN has- of
late- expended scarce judicial time
writing tomes of rulings and judgments,
declining the invitation though. See, for
instance, decisions of the NICN in Suit
NIC/LA/157/2011 Francis Oluyemi
Olamiju Esq. v. Local Government
State Commission, Ekiti State &
Anor4; Suit No: NICN/CA/75/2012
Bright Chinedu Wodi v. Differential
Aluminum and Steel Company Ltd
& ors 5; Suit No: NICN/PHC/60/2014
Mr. Ohaka Umesi David v. Mr. Kola
T. Adefila & Ors 6 and Ikeegbulam v
Association of Senior Civil Servants
of Nigeria7.
Happily, Order 7 Rules 15 (2) of the
new Rule appears to have sounded the
death knell on the spate of objections
along this line when it (now) expressly
provides: ‘All originating processes
or other Court processes filed by any
party before the Court shall be served
on any other party in any part of the
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to enable electronic filing of court
processes and documents – with
particular reference to O.66- is a
welcome idea.

Sexual harassment in the workplace

The National Industrial
Court Act, 2006
envisages a situation
where the Court may
depart from applying the
provisions of the Evidence
Act 2011 in furtherance
of justice, so the Court
electing to demonstrate a
less inhibited approach in
admitting an otherwise
inadmissible piece(s) of
evidence may arguably be
on good stead here.
Federation without leave of Court.’
It only remains to add here, in
passing, that the Federal High Court
may want to consider a clear statement
along this line when it decides to review
its rules of Court.
Service of court processes via ‘short
message services’, telephone calls etc
The new Rules intend employing
advances
in
telecommunications
technology to effect service of court
process on parties.
Order 7, an elaborate provision on
service of processes provides, inter alia,

that a party in a matter may be served
‘by sending a notification by way of
hearing notice through telephone short
message services (SMS) of a process
filed before the Court in which he or
she or it has been named as a party’8.
Hearing notice or notice of adjourned
date issued by the Court may also be
communicated by telephone call to
the numbers provided by the parties
or their counsel9. Hearing notice(s)
may also be uploaded to the electronic
mailing address provided by a party.
There is some restriction as to use
though: the employment of any of
these devices for service is allowed for
(all) court processes filed except(ing)
originating processes.10
Innovative provisions, no doubt. On
the flipside however is that even as the
rules provide that proof of service of
process made using any of these devices
will be electronically downloaded and
printed copy of the process, proof, or
fact of service can still be dogged in
hotly contested arguments, not least on
the form and shape of admissibility of
digital evidence. It is also not foolproof,
even as it does not detract from the
argument that the Court can ill-afford
to ‘shut its eyes to the mysteries of the
computer’ in the conduct of its affairs
(paraphrasing the Supreme Court in
Esso West Africa Inc. v Oyagbola11.
It is in this light that the establishment
of communication and service centre

Pre-trial Conference: when parties’
case-manage dispute
Unlike what obtains under the rules
of the other courts where the active
case management idea of pre-trial
conference is being utilised, conduct
of pre-trial conference envisaged by
the new Rules endows the parties with
much flexibility and management (of
their dispute) to attempt settlement
of the matter with less intervention
by the court. It is largely laissez
faire. Upon exchange of originating
(and reply) processes, parties may
convene/initiate a pre-trial conference,
choosing time and a venue (away
from the court) for the conference12.
This is an innovative idea because
of the inherent potential of making
litigation less adversarial and more
cooperative whilst also promoting
reconciliation. The breadth of areas
on which the parties are expected to
reach a consensus during the pretrial conference helps to considerably
narrow down the issues that should
go to trial. It is only when parties fail
to convene -of their own accord- a pretrial conference that the court may
direct a court supervised session.
Upon conclusion of the pre-trial
conference, parties are to file a copy of
the report of the pre-trial conference
with the Court.
Facilitating the integration of
Alternative Dispute Resolution
One of the central objects of this civil
procedure rules is promoting recourse
to alternative dispute resolution
mediums as an alternative to
adversarial litigation. This is evidently
nuanced in the provision(s) of the
O.24 of the rules on the court making
directions with respect to recourse
to ADR (O.24). In a related vein, the
National Industrial Court of Nigeria
(ADR) Centre Instrument 2015
(establishing an Alternative Dispute
Resolution (ADR) Centre) and the
National Industrial Court of Nigeria
(ADR) Centre Rules 2015 being rules

33

Law Digest Spring 2017

www.nglawdigest.com

Unlike what obtains under
the rules of the other
courts where the active
case management idea
of pre-trial conference is
being utilised, conduct
of pre-trial conference
envisaged by the new
Rules endows the parties
with much flexibility
and management (of
their dispute) to attempt
settlement of the matter
with less intervention by
the court. It is largely
laissez faire.
to regulate all proceedings referred to
the ADR Centre have been issued by the
President of the Court. The provision
of O. 42 on ‘Amicable Settlement’,
encouraging parties initiating and
amicably resolving their dispute(s) out
of court may also be cross-referenced
with this laudable provision.
Pleading
with
sufficient
particularity act(s) constituting
sexual
harassment,
workplace
discrimination etc, and reliance on
applicable international protocol,
convention and treaty
S. 254(C)(1)(g) of the Constitution
of the Federal Republic of Nigeria
(Third Alteration) Act 2010 confers
on the NICN juridical powers in
‘matters relating to or connected with
any dispute arising from discrimination
or sexual harassment at the workplace’.
Two recent decisions of the Court
readily come to mind in this regard.
An award of damages was made for
sexual harassment in the workplace
in Ejieke Maduka v. Microsoft
Nigeria Limited & Ors13, whilst
termination of employment on account
of pregnancy was heavily damnified
in Mrs. Folarin Oreka Maiya v The
Incorporated Trustees of Clinton
Health Access Initiative, Nigeria &
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Ors14. In Omeka’s case, reliance was
placed on an International Labour
Organisation (ILO’s) convention which
Nigeria has ratified. In reaching its
decision, the Court referred to the
Discrimination (Employment and
Occupation)
Convention,
1958
(No.111) in considering a claim of
unlawful termination of employment
on the basis of pregnancy.
O. 14 of the new Rules heightens the
discussion on the NICN’s jurisdiction
in this regard. A claimant is expected
to plead with sufficient particularity
the act, action, correspondence,
communication, gesture, utterance,
manner or mode that constitutes the
alleged sexual harassment or workplace
discrimination, and where such an
action or workplace discrimination
involves a breach of or non-compliance
with international best practices or
international protocol, convention
or treaty on labour, employment
and industrial relations sufficient
materials and particulars relating
to the international best practices or
international protocol, convention or
treaty is to be given.
Even
though
endowed
with
jurisdiction/judicial power to apply
international best labour practices,
O.23 r. 4 further enjoins a party seeking
to invoke same to state the particular
principle(s) or authority concerning the
international best practices or extant
International Labour Standard such a
party is seeking the Court to apply.
Fast track
Even as a stated objective of the rule
is the fast-track case management
of all civil matters before the
court, Order 25 is specific on cases
to be placed on fast-track. It, however
maintains fidelity with its stated object
of being within a much wider scope
when it allows part(ies) to apply to
have particular matters not expressly
covered, designated ‘Fast track’.
Urgent relief
Order 21 is an interesting provision.
This provision is of more than a
passing interest, and it is apposite to
explain. It makes allowance for certain
applications requiring urgent hearing/

relief to be filed at the registry of the
court, accompanied by an affidavit
and an advance copy forwarded to the
respondent15.
It is not exactly clear if this provision
is of much relevance in its stated
intent, or scope of application. One:
applications requiring urgent hearing
are almost invariably such that the
applicant cannot indulge in the luxury
of service on the adverse party. They
are mostly ex parte applications
for injunctive orders. As for other
forms of interlocutory applications
that are prescribed to be made on
notice to the other side, there are
sufficient provisions in the rules (for
example, O.17 on ‘Motions and other
Interlocutory Applications’, O.18 on
‘Determination of Motions’; O. 22 on
‘Interlocutory Injunctions’) prescribing
minute details such as the way,
manner, form and substance of such
applications; the hearing (including
order of hearing of preliminary
objections as to jurisdiction vis-à-vis
other applications before the court.
O.18); and sundry matters.
Holding practitioners personally
liable for unnecessary court costs
The new Rules not only expect parties
to behave responsibly, but also –and,
this is the first time such a provision
will appear in the Rules- now make
practitioners personally liable when it
provides in O. 55 r. 6(3) that Counsel is
to bear the costs arising from his own
default or negligent act. There is an
appropriate sanction for failure to pay
costs awarded: the defaulting Counsel
is denied (further) right of audience.
‘Time is always running’
A more nuanced expression aimed at
seeking an expeditious determination
of matters before the Court can be
found in the provision of the new rules
that the time for filing and service of
processes or taking any step required
by the rules shall continue to run
notwithstanding that the time falls
within the court’s annual vacation,
Easter or Christmas recess16.
Conclusion
It is safe to conclude again referencing
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A more nuanced
expression aimed at
seeking an expeditious
determination of matters
before the Court can be
found in the provision of
the new rules that the
time for filing and service
of processes or taking
any step required by the
rules shall continue to
run notwithstanding that
the time falls within the
court’s annual vacation,
Easter or Christmas
recess.
the jurisprudential leaning of the
Rules. It is important that practitioners
understand the full implications of the
set objectives of the Rules stipulating
‘quick, just, fair and efficient fast track
case management system of all matters
within the jurisdiction of the Court’.
To achieve the ethos, the Court may
want to consider imposing a stricter
approach on latitudes with compliance
with the provisions of the rules.
Take, for instance, the Rules of the

High Court of Lagos State. By virtue
of Order 5 rule 1 of the High Court of
Lagos State (Civil Procedure) Rules
2012, a claimant, who does not comply
with the frontloading requirement
in Order 3 of the self-same Rules, is
visited with consequences ordained
therein, namely the nullification
of the proceedings. The severe
penal measure has largely ensured
compliance as many a case has had to
be struck out of the court's docket list
for non-compliance with the aforesaid
provision. There is a regime of
compliance in place which guarantees
that court processes and proceedings
are treated with the seriousness
which they deserve; at the pain of
stiff sanctions, namely nullification of
proceedings. Can the NICN incorporate
a similar provision in its new Rules?
While the reasoning to give
precedence to substantial justice over
technical cannot be faulted, it however
tends towards levity in commencing
an action at the NICN, where it is
apparent that even in commencing an
action, any defect in proceedings will
be treated as a nullity.
The case for this is even more
compelling when viewed against the
provisions of the Rules that make
a practitioner liable for personal
default in the conduct of proceedings.
In introducing a similar sanction

as in Order 5 of the Lagos Rules,
such provision as found in the NICN
Rules; rendering practitioners and
not the litigants liable for their own
default, can merely be expanded to
provide that a practitioner may be
liable for the cost of commencing the
new proceedings, where the default
in commencement was that of the
practitioner to begin with.
On the whole, the NICN Rules are
seemingly well intentioned, and,
for the most part, well crafted. In
particular, there is coherence which
may just guarantee the predictability
of culture which the Rules so clearly
seek to inculcate in litigants and
Counsel.

O.3 r. 11 (3)
Section 12 (2) (b) thereof.
3
(2008) 11 N.W.L.R (Pt. 1097) 182
4
Ruling delivered on March 5, 2012
5
Ruling delivered: 2014-01-21; per Kanyip J.
6
Judgment delivered: 2014-02-06; per Anuwe
J.
7
(2011) 23 NLLR (Pt. 65) Pg. 263.
8
O.7 r.1 (1)(f)
9
O.7 r.2 (a)
10
O.7 r. 1(4)
11
(1969) 1 NMLR 194)
12
O. 12 r. 2(4)
13
[2014] 41 NLLR (Pt. 125) 67 NIC
14
(2012) 27 NLLR (Pt. 76) 110 NIC.
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CONSTITUTIONAL LAW Demas Kiprono - Senior Litigation Counsel

Kenyan legislators'
illegal quest for
executive powers
INTRODUCTION

Demas Kiprono
Senior Litigation Counsel

Legislators from both sides
of the political divide have
chosen to ignore the new
constitutional framework
in an attempt to maintain
a system that favoured
them and created an
impression in constituents
that they were the ones
who directly “brought”
development to them.
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The National Assembly recently called
for the people of Kenya to submit
memoranda regarding 3 proposed
constitutional
amendments
that
establish the National Constituency
Development
Fund,
National
Government Affirmative Action Fund
and the Parliamentary Oversight Fund.
The effect of these propositions is to
create funds run and disseminated
to constituents by elected members
of the National Assembly, Women
Representatives
and
Senators
respectively.
However, Articles 95 and 96 of
the Constitution of Kenya 2010 (the
“2010 Constitution”) are very clear
regarding the functions of MPs,
Women Representatives and Senators.
Article 95 of the 2010 Constitution
provides that Members of the National
Assembly represent the people of the
constituencies and special interests,
deliberate on and resolve issues of
concern to the people, enact legislation,
allocate national revenue between
levels of government, appropriate
funds for expenditure to the national
government and other State organs,
and exercise oversight over national
revenue and expenditure.
Article 96 on the other hand confers
upon Senators the mandate to
represent and protect the interest of the
counties, legislate on matters pertinent
to counties, oversight over revenue
allocation and reviewing conduct of the
President and the Deputy President in
impeachment proceedings.
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It is noteworthy that in February
2015, the High Court in the case of
Institute of Social Accountability
& another v National Assembly
& 4 others [2015] eKLR declared
the Constituency Development Fund
(CDF)
unconstitutional
because
it did not fit into any of Kenya’s
constitutional structures, which gives
executive powers to the national and
county governments. In his decision,
Justice Isaac Lenaola (as he then was)
suspended the invalidation of the
Act for 12 months since the monies
had already been disseminated to
the legislators, and also to allow the
National Assembly to align the fund
with the Constitution.
In an attempt to comply with the
deadline, the National Assembly
passed the National Government
Constituencies Development Fund Act
2015 that sadly maintained similar
structures and functions.
As if Members of Parliament were
living in an alternative reality, they
passed the Public Finance (Affirmative
Action Social Development Fund)
Regulation 2015 made under the
Public Finance Management Act 2015
to be run by Women Representatives in
the counties and soon after, the Senate
pushed for a Parliamentary Oversight
Fund Act 2017 to enable them look
into how devolved units were properly
serving the people.
As the courts rightly pointed out,
such moves by the legislature offended
the principle of separation of powers
because such functions are the
exclusive province of the Executive at
the national and county levels.
Senators,
MPs,
and
Woman
Representatives justified their actions
with the fact that during the Kibaki
regime, the CDF was hailed for bringing
development closer to the people by
pioneering development projects that
were informed by the unique needs of
the local people.
At the time, it brought development
projects to areas that were erstwhile
neglected by the central government
under the previous constitution.
However, this rationale is no longer
valid under the new constitutional
dispensation because decision making
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As if Members of
Parliament were living
in an alternative reality,
they passed the Public
Finance (Affirmative
Action Social Development
Fund) Regulation 2015
made under the Public
Finance Management
Act 2015 to be run by
Women Representatives
in the counties and soon
after, the Senate pushed
for a Parliamentary
Oversight Fund Act 2017
to enable them look into
how devolved units were
properly serving the people.

and resources have been devolved
to the 47 county governments.
Essentially, governors have replaced
constituencies and legislators for
purposes of delivering funds, services,
and development projects closer to the
people.
CREATES ROOM FOR CORRUPTION
In December 2016, a report by the
Auditor General into the management
of the CDF revealed that MPs
squandered 36.9 million USD under
the CDF in the 2013-14 fiscal year
http://w w w.oagkenya.go.ke/index.
php/reports/cat_view/2-reports/136cdf/137-cdf-2013-2014-report.
The
Report alleges that MPs turned their
CDF offices into employment bureaus;
hired consultants at exorbitant rates

Kenya's Parliament in session

to design strategic plans for their
constituencies that were neither
launched nor publicly distributed;
drew irregular sitting allowances;
paid for teachers to attend irrelevant
seminars; and awarded multimillion
contracts to friends and relatives
irregularly. The fund created the
perfect environment for corruption,
nepotism, and parochialism.
Legislators from both sides of the
political divide have chosen to ignore
the new constitutional framework
in an attempt to maintain a system
that favoured them and created an
impression in constituents that they
were the ones who directly “brought”
development to them.
The principle of separation of powers
dictates that the executive, legislative,
and judicial powers of government be
divided into different branches and
not concentrated in one. The rationale
is that the branches must be separate
and distinct because of the innately
corrupting nature of power.
Our constitutional democracy has
designed a system in which members

of the National Assembly, women
representatives, and senators should
provide legislative solutions to Kenya’s
problems and proper oversight of the
executive functions. If their calling
is to execute development projects,
then they should run for Governor
or President, or seek appointment
as Cabinet Secretaries, Principal
Secretaries or County secretaries in
both levels of government.
CONSTITUTIONAL AMENDMENTS
In the event the proposed amendments
are passed, MPs have to consider Article
255 (1) h of the 2010 Constitution
which requires a referendum for any
constitutional amendment touching
on the functions of Parliament. The
authors of the 2010 Constitution were
alive to the past mischief of parliament
to make selfish or fundamental
amendments without the direct say of
the people.
In the past, such amendments
abolished the upper house/senate
and ushered the end to multiparty
democracy soon after independence.
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BUSINESS DEVELOPMENT Nankunda Katangaza - Hook Tangaza

Minister for External Affairs V.K Singh (India) abd Vice President Amissah-Arthur (Ghana)

Potential for
collaboration
between African and
Indian law firms –
Time to act

T

Nankunda Katangaza*

Director – Hook Tangaza
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he African Development Bank
(AfDB) Group will hold its
annual meetings on the Indian
subcontinent for the first time on
22-26 May, in Ahmedabad, Gujarat.
The choice of Gujarat is particularly
poignant as most of Africa’s large
Indian-origin
communities
are
descendants of sea-faring Gujaratis
who traded and laboured in colonial
East Africa at the turn of the 19th
century. India’s cultural influence
remains strong in East and Southern
African cuisine, dress and languages.
Africans too have made their way
to India as students and traders
primarily, but also as consumers of
India’s service industries, forging
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greater ties between the continent and
sub-continent.
In March, Indian President Pranab
Mukherjee, inaugurating the 12th
Confederation of Indian Industry (CII)EXIM Bank Conclave on India-Africa
Project Partnership, declared that the
India-Africa century had begun. This,
after his first African visit, to Ghana,
Côte d’Ivoire and Namibia in 2016,
followed by Prime Minister Narendra
Modi’s visit later in the year to
Mozambique, South Africa, Tanzania
and Kenya.
Following on the heels of the conclave
and the India-Africa bi-annual summit
held in Delhi in late 2015, the AfDB
meetings will be far more ambitious,
with 41 African heads of state in
attendance. Alongside the bank’s
official meetings and governmentto-government engagement will be
a range of African businesses and
service providers hoping to make
lasting connections with their Indian
counterparts.
Despite some headlines portraying
the gathering as primarily a donor
conference, the agenda is clearly
focused on opportunities for mutually
beneficial cooperation and advancing
the Africa-India conversation from the
common struggle against colonialism
and poverty to one of building new
collaborative
relationships
which
capitalize on trade and investment
opportunities.
India’s
strengths,
particularly
in
solar
power,
technology,
telecommunications,
agribusiness,
healthcare and the maritime economy
are compatible with the gaps and
needs posed by Africa’s infrastructure
deficit as well as its abundant supply of
human and natural resources. Indeed,
the theme of the AfDB meetings is
‘Transforming Agriculture for Wealth
Creation in Africa’.
Current trade trends
According to Africa-India: Facts &
Figures, a joint publication of the UN
Economic Commission for Africa and
the CII, India’s trade with Africa was
worth US$71 billion in 2015. Indian
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investments made up about 7% of
total foreign direct investment in
Africa, and trade between India and
Africa accounted for 6.5% of Africa’s
total trade in the same year. Indiabound investment from Africa was
approximately US$65.4 billion in 2015.
Further, the International Monetary
Fund estimated that India’s exports
to Africa increased by over 100% from
2008 to 2013, overtaking US exports
to African markets. African exports to
India in the same period grew by 80%,
and were also greater than Africa’s
exports to the US.
With the slowdown in China’s
economy and reduced Chinese trade
with Africa due to a variety of reasons,
India now has the opportunity to

The much discussed second
“scramble for Africa” has
also manifested itself in the
legal services sector where
in the past couple of years,
barely a month elapses
without an international
law firm announcing a new
African office, a tie-up or
a dedicated practice group
to guide and steer the
newly intrepid into Africa’s
largely unknown markets.
So far, there is no evidence
to suggest that Indian or
indeed Chinese law firms
have considered developing
their African connections
despite significant evidence
of their clients moving into
those markets.
reposition itself to increase trade
with the continent. Due to a shared
colonial past – particularly with larger
Anglophone African countries such as
Nigeria, Kenya and South Africa – and
the legacy of a common language and
legal system, India is starting to rival
China in Africa for political influence,
resources and trade.

Impressive as these trends are, on
closer analysis, two key issues emerge.
The first is that much of this trade and
investment is driven by one African
country – Mauritius – whose double
taxation avoidance agreement with
India has made the island particularly
attractive to investors, partly as a place
through which to funnel their money
to the rest of the continent.
Secondly, Africa’s exports to India
are primarily composed of natural
resources
and
raw
agricultural
products while India’s exports comprise
higher value consumer goods such as
vehicles, technological products and
pharmaceuticals. Interestingly, the 10
fastest growing economies in Africa
today are all non-fossil fuel dependent
and of these, three countries – Côte
d’Ivoire, Tanzania and Senegal – are
among the top 10 fastest growing
economies in the world. All three are
developing compatible export sectors
for Indian investment beyond providing
the traditional natural resources.
Unlike China, whose trade is led by
state-owned entities, most of India’s
trade is driven by the private sector.
At the 2015 India-Africa summit,
Prime Minister Modi announced a
US$10 billion line of credit for Indian
companies to invest in Africa.
Burgeoning opportunities
Research by McKinsey & Company
suggests that India could increase its
trade with Africa from US$75 billion
in 2015 to US$160 billion by 2025
if it focuses on expanding trade in
information technology, agriculture,
pharmaceuticals, consumer goods
and
infrastructure
development.
These figures tell a bigger story about
a paradigm shift in trading patterns.
Despite longstanding commercial ties
with Europe, Africa now conducts half
of its trade with developing economic
regions (“South-South” trade). From
1990 to 2008, Asia’s share of African
trade doubled, to 28%, while Western
Europe’s portion shrank, from 51% to
28%.
Bharti Airtel is a recent and notable
example of a sizeable Indian entity that

has spread its wings across 18 African
countries in just six years. Airtel is now
the second-largest telecom operator in
Africa. Other Indian companies with a
significant presence in Africa include
ArcelorMittal, Tata Africa, Essar Steel,
Coal India, Varun Industries, New
India Assurance, Godrej and Apollo
Tyres.
Missing legal partnerships
But what does this trade mean for
the legal services sector in India and
across the African continent? More
specifically, who is providing the legal
support for these transactions? A quick
search reveals little to suggest any
direct connections between Indian and
African law firms. Indeed, it appears
that much of the legal support for the
larger investments between India and
Africa is provided primarily by large
international law firms.
The much discussed second “scramble
for Africa” has also manifested itself in
the legal services sector where in the
past couple of years, barely a month
elapses without an international law
firm announcing a new African office,
a tie-up or a dedicated practice group
to guide and steer the newly intrepid
into Africa’s largely unknown markets.
So far, there is no evidence to suggest
that Indian or indeed Chinese law
firms have considered developing their
African connections despite significant
evidence of their clients moving into
those markets.
Lawyers play a critical role in
facilitating
business
and
crossborder trade. Guiding clients to
new
opportunities
and
helping
them navigate unknown regulatory
landscapes and obstacles is where
lawyers add value to their clients’
businesses beyond providing legal
advice. International law firms – long
attuned to reaching far beyond their
borders – are now the facilitators of
India-Africa trade and investment.
Their long and deep experience of
cross-border project finance, large
client-bases and global connections put
them in pole position to take advantage
of these new opportunities. Indian and
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Prime Minister Modi of India and President Zuma of South Africa

African law firms are largely absent
from the deal tables and often appear
at the tail end of transactions when
there is a need to sign off on a local
law issue. Anecdotal evidence suggests
that some international firms simply
ask domestic firms to send them a
copy of the local law so they can assess
it themselves directly, leaving little, if
anything, for these firms to contribute
to the transaction.
Ironically,
internationalised
Indian and African lawyers are
much more accustomed to f lying to
London, Paris or New York than to
Nairobi, Lagos or Delhi for business
development purposes and thus
remain largely unconnected to their
potential collaborators in Africa or
India. Despite the growth in the legal
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services markets of India and some
of the bigger African economies,
their globalization narrative has
mostly been in reaction to the
efforts of international firms to
provide services in those countries
instead of pioneering opportunities
for themselves beyond their own
borders.
A
2015
Brookings
Institute
report exploring trends in IndoAfrican trade recommended that
African businesses should focus
on diversifying their exports to
India by increasing awareness of
trade preference opportunities and
that India, in turn, should focus
on expanding its preferred areas of
investment beyond the few African
countries on which it currently

focuses. These efforts can be
accelerated and facilitated by lawyers
in Africa and India developing closer
relationships,
collaborating
to
identify opportunities and sharing
information on behalf of their clients
in key sectors.
As Europe commences on an
introspective and existential journey
for at least the two years of the Brexit
negotiations and the US adjusts to a
new era of nationalist protectionism,
the so-called emerging markets in
Africa, Latin America and Asia have
an opportunity to build on recent
South-South trade gains. Lawyers in
those regions have an unprecedented
opportunity to facilitate this trade
and grow their firms by following
and leading their clients if they too
step outside of their comfort zone.
The forthcoming Af DB meetings are
a shot across the bows of Indian
and African law firms that aspire
to take a different view of the world.
A few days in Ahmedabad might
just be the beginning of a beautiful
relationship.

+ This article was first published
in the May 2017 issue of the India
Business Law Journal.
* Nankunda Katangaza is a cofounder and director of Hook
Tangaza, a boutique advisory and
consulting firm working with law
firms, institutions and governments
to
build
more
competitive
businesses, stronger institutions
and better functioning markets
in the professional services sector
globally.
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Nigerian courts have
been fairly consistent in
holding that a defendant
with full knowledge of the
plaintiff’s suit, including
the plaintiff’s application
for injunction against him,
is under an obligation
to maintain the status
quo ante23 pending the
determination of the suit.

Introduction
Since the last few decades, the
principle of law that compels parties
to a suit to maintain the status quo
has been an essential cornerstone
of the administration of justice in
Nigeria. Nigerian courts have been
fairly consistent in holding that a
defendant with full knowledge of the
plaintiff’s suit, including the plaintiff’s
application for an injunction against
him, is under an obligation to maintain
the status quo ante1 pending the
determination of the suit. Precisely, it
was in 1968, in the highly celebrated
case of Lagos State Government V.
Ojukwu2, where the Supreme Court
laid down this principle. Taking an
uncompromising position against all
odds3, the Court held that a defendant
who takes action after he has been
notified of the pendency of a suit
seeking an injunction against him,
even though a temporary injunction
has not being granted, acts at his peril
and subject to the power of the court to
restore the status wholly irrespective
of the merits as may be ultimately
decided. Subsequent jurisprudence on
the issue has followed this position.
For instance, in In the case of Ebebi
v. Speaker, Bayelsa State House of
Assembly 4, the court held:
“Where a defendant is aware of the
pendency of the plaintiff’s action,
including the plaintiff’s application for
injunction against the defendant, the
defendant is bound, having being put
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on notice of processes challenging his
act, to maintain the status quo pending
the determination of the processes. The
court will frown against the situation
where the defendant’s act being
challenged is carried out after the
commencement of the suit.”
The court, in the case of In Bass &
Matt. Enterprises Nig. Ltd & Anor v.
Keystone Bank Ltd & Ors 5, was even
more emphatic on the issue:
“Where a matter is before a court of
law, none of the parties can legally or
lawfully take any unilateral action that
will prejudice or tend to prejudice the
hearing or adjudication of the matter by
the court. Parties who have submitted
to the jurisdiction of court are under a
legal duty not to do anything to frustrate
or make nonsense of a possible court
order. They must, whether they like it or
not wait for the court to take a decision
one way or the other. The procedure
at arriving at a decision may be slow,
it may even be sluggish, but parties
cannot jump the gun and do their own
thing in their own way.”
The force and definitiveness of the
above judgements underscore the
court’s disdain for pre-emptive actions
by a party to a suit through a resort
to self-help6 deliberately calculated to
undermine the eventual decision of the
court – to destroy the subject matter
of the action or foist upon the court
a situation of complete helplessness.
In the Bass case,7 the court warned
parties against resort to self-help:
“Parties should not embark upon selfhelp when a matter is before the court. A
successful act of self-help will certainly
render
a
subsequent
successful
decision nugatory. Parties must refrain
from it at all times. Therefore, once
a party is aware of a pending court
process and whether the court has not
given a specific injunctive order, parties
are bound to maintain status quo
pending the determination of the suit.”
As rightly worried by the court, to
allow such would ultimately lead to
an erosion of people’s confidence in
the court, a breakdown of the rule of
law and a descent into anarchy, since
no form of wrong can be assuaged by
a pyre court victory. Therefore, once
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The argument in court
only turns on what the
status quo actually was
at the time the action
was instituted and the
offending party notified
of the pendency of the
suit against him. In the
Ojukwu’s case, the
Supreme Court made
a distinction between
status quo ante bellum
and status quo ante
litem, holding that, in
determining whether a
party is in breach of this
obligation, the relevant one
is the latter, not the former.
an action is instituted, parties to the
suit, especially the defendant, are
required not to take any further step –
to maintain status quo – failing which
the offending party incurs the wrought
of the court in the form of a mandatory
order against the said party compelling
him to revert to the previous status
quo. In the same Bass case 8, the court
held thus:
“The completion of an unauthorised act
by a party does not in any way make
the illegal act irreversible. The law
provides ample solution to deal with
erring parties before the court. The court
will frown against a situation where
the defendant’s act being challenged
is carried out after the commencement
of the suit. In addition, the court must
take a positive and mandatory act in
order to instil judicial discipline on the
erring party and in order to maintain,
restore and preserve the dignity and
respect of the court. This includes the
undoing of what has been done by the
erring party irrespective of what the
court will decide on the merit when the
matter is properly heard.”
In the majority of cases, the existence
of an obligation “to maintain status
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quo” is very easy to determine and
in fact, regardless of all pretences to
the contrary, apparent to the parties.
The argument in court only turns
on what the status quo actually was
at the time the action was instituted
and the offending party notified of
the pendency of the suit against him.
In the Ojukwu’s case, the Supreme
Court made a distinction between
status quo ante bellum and status quo
ante litem, holding that, in determining
whether a party is in breach of this
obligation, the relevant one is the
latter, not the former. For instance,
for a landlord against whom a tenant
institutes an action seeking an order
of court compelling him to observe the
due process of the law before evicting
him, the status quo to be preserved
until the matter is determined by the
court is the possessory right of the
tenant. In the case of dispute over title
to a vacant piece of land, the status
quo to be preserved is the vacancy – a
prohibition on unilateral possession or
improvement on the disputed land by
any of the parties.
However, in some other situations,
the existence of this obligation is short
on clarity. This paper examines one of
such situations, which is the rather
increasing reliance on this principle by
banks to deny withdrawal instructions
from their customers by placing PostNo-Debit (PND) on the customers’
accounts, particularly in a situation
where there is neither an order of court
nor a smidgen of connection between
the banks or the customers’ accounts
and the issue in dispute, except that the
particular bank was merely joined as a
defendant. The overarching question
is whether, in an action in which a
bank is only a nominal defendant,
the status quo obligation, which by
implication could mean placing a PND
on the account of a customer sued in
the same action, arises by the mere
fact of the bank being so joined as a
nominal defendant, or should other
factors, such as the nature of the
claim, matter?
To be clear, this paper’s focus is
not on those instances where PND
entry has been held to be lawful, but
on the rather emerging trend where

banks, merely joined as defendants
in a matter in respect of which there
is no connection whatsoever, place
restrictions on a customer’s account
in purported compliance with the
principle of maintaining status quo. An
example would suffice. Mr. A sues Mr.
B. for breach of contract or even for tort
of defamation and makes a monetary
claim. Mr. A. then joins all the Nigerian
Banks as defendants in the suit and
also files a motion for injunction. The
banks, upon being served with the
court processes and before the plaintiff
obtains an order of court, quickly
place PND on the customer’s accounts,
citing their obligation to maintain the
status quo.
In conclusion, this paper argues that
for a PND entry to be lawful in this
instance, the court must be willing
to give an expansive application to
Ojukwu’s case.
The Nature of the Relationship
between a Banker and Its Customer.
The jurisprudence is settled that
the relationship existing between
a banker and a customer is one
founded on contract – a specie of
contract with special usages with
particular reference to monetary or
commercial transaction9. It is equally
a relationship of principal and agent,
the former being the customer with the
latter as the banker, so that a payment
instruction issued on the banker by
the customer is regarded as the order
of the principal to his agent to pay out
to the principal, money in his hand,
the amount stated in the instrument
of instruction to the payee endorsed
on the instrument10. Obviously, to the
extent that a bank may accepts money
either into a current or deposit account
from its customer and make payment
on cheques drawn by the customer, as
well as the collection of cheques paid by
the customer. It is also a relationship
of debtor and creditor and by receiving
such money, the banker undertakes to
pay only part of the money due from
him to the customer pursuant to a
written order of the customer.11
At the heart of the contractual
relationship between a banker and
a customer is the former’s duty of
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This paper examines one
of such situations, which
is the rather increasing
reliance on this principle by
banks to deny withdrawal
instructions from their
customers by placing
Post-No-Debit (PND) on
the customers’ accounts,
particularly in a situation
where there is neither an
order of court nor a smidgen
of connection between the
banks or the customers’
accounts and the issue in
dispute, except that the
particular bank was merely
joined as a defendant.
care to the latter. It is the primary
responsibility of a banker to exercise
reasonable care and skill in dealing
with a customer’s instruction. For
instance, the banker has a duty to
protect the interest and money of the
customer. This duty has been justified
on the basis of the neighbourliness
principle – the idea that a banker’s
customer is regarded as falling within
the ambit of the banker’s neighbour,
being so close and directly affected
by the act of the banker that the
banker ought reasonably to have the
customer in contemplation as being
likely to be affected when the banker
is considering the acts or omissions
which are called in question.12 Thus, a
banker who breaches this duty may be
liable to the customer for negligence,
defined as an omission or failure to do
something which a reasonable man,
under the same circumstance, would
do, or doing of something which a
reasonable and prudent man would
not do.13 This is because the banker
is deemed to have presented himself
as being professionally competent
and skilled to execute the obligations
inherent in the relationship which he

subsequently shirked.
One aspect of the duty of care is,
subject to few exceptions which are
discussed shortly, a banker’s obligation
to honour a customer’s payment
instruction, provided there is sufficient
fund in the customer’s account.
This is by far the most predominant
essence of the contractual relationship
between a banker and a customer.
Thus, the refusal by a banker to pay a
customer’s cheque when the customer
has sufficient funds in his account
to cover the amount on the cheque
amounts to breach of contract.14 Where
the nature of the refusal is capable of
being construed by any reasonable
man as indicating lack of sufficient
money in the customer’s account, such
as returning a customer’s cheque with
the words “Drawer’s Confirmation
Required” (DCR) or “Drawer’s Attention
Required” (DAR), the bank may be
liable for libel where the representation
is found to be false. This was the
holding of the court in S.T.B. Ltd v.
Anumnu15:
“Drawer
confirmation
required”,
“drawer attention required” and “refer
to drawer” means the same thing
in banking operations, as they are
warnings to dishonouring a cheque.
A cheque is returned unpaid after
being so marked. The connotation to
a third party is that there is no fund
or no sufficient fund in the account
to accommodate the dishonoured
cheque … and would be wrongful and
defamatory … if the customer has
adequate fund in his account.”
Post-No-Debit in Context
A “no-debit” status of an account is
simply a block placed on a bank account
intended to prevent money from going
out of the account. In other words, if
a customer’s account is placed on a
“No-debit status,” the customer may
not be able to operate the account so
much so that any payment instruction
issued by the customer to the bank
on the account would be dishonoured
despite the fact that there is sufficient
money in the account to honour the
customer’s instruction. Keep in mind
that what is affected is withdrawal

FROM the account, not payment INTO
the account.
Placing a Post-no-debtit on a
customer’s account is decidedly an
extra-ordinary measure. Since, as
was discussed earlier, the relationship
between a banker and its customer
is contractual, one of the most
fundamental contractual obligations
of the banker is to honour and pay
cheques drawn on it by the customer
as long as it has in its possession at the
material time, sufficient and available
funds16. The consequence of refusing
to pay on a customer’s demand is
damages for breach of contract, as
courts have severally held: “a banker is
bound to honour a cheque issued by its
customer if the customer has enough
funds to satisfy the amount payable on
the cheque in respect of the relevant
account. Accordingly, a bank’s refusal
to honour the cheque will amount to a
breach of contract which would render
the banker liable in damages.”17
Jurisprudentially speaking, though,
courts
have
recognised
certain
situations in which a bank will not be
held liable for breach of contract, despite
the fact that it refused to honour a
cheque issued by its customer who has
enough funds to satisfy the amount
payable on the cheque. For instance, a
banker would be justified in refusing a
customer’s payment request where the
customer is indebted to his banker. It
is trite law that a bank is not expected
to honour a customer’s cheques where
the said customer owes the bank, even
if there is sufficient fund in the said
customer’s account18:
“Once a customer is indebted to
his bankers, the banker’s right to
dishonour and refuse to obey any order
to withdraw on the account is obvious.
In that state of affairs, therefore, the
customer cannot be said to still be
seized of the right to withdraw from the
account. Whether the accounts were
merged or not merged, the customer/
debtor has no unlimited right to
withdraw or deal with the account as
such “real” owner any longer”.
Furthermore, no such obligation
exists where there is suspected fraud
in the running of the account or a
mistake in the payment arrangement.
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For instance, in the event of competing
claims for the leadership of a registered
association by multiple factions,
the Bank may place a PND on the
association’s account in order to
protect the association’s money from
potential fraud or being dissipated by
unauthorised persons until the crisis
is resolved19.
It would appear that to lawfully
place a PND under any of the above
two scenarios, the bank would require
an order of court, in view of the Court
of Appeal’s decision in Fidelity Bank
Plc. v. Bayuja Ventures Ltd 20. In this
case, the Appellant had frozen the 1st
and the 2nd Respondents’ accounts
by placing a PND over an allegation of
fraud committed on the said accounts
pending Police Investigation. Finding
no statutory basis for the exercise of
this power, the court held that, in the
absence of a court order, such act is
tantamount to self-help and therefore
illegal.
Finally, an order of court restraining
a bank from dealing with the account
in any manner whatsoever would be an
exculpating reason, since the bank’s
responsibility to the court is always
greater than its contractual obligation
to its customer. The consequence of
failing to obey an order of court is
contempt – defined as disregard of or
disobedience to the orders of a judicial
body21.
The disobedience to court
order is viewed with seriousness and
every court of record possesses the
inherent power to punish or impose
sanctions for contempt.22
Maintaining Status quo and PND
The extent to which a PND entry
on a customer’s account, strictly in
the context of the hypothetical case
discussed above, could be legally
justified solely by reference to Ojukwu’s
case is highly debateable. On the one
hand, one could argue that the case
checks all the boxes contemplated in
the said case for a bank to legitimately
place a PND pursuant to its obligation
to maintain status quo: the affected
bank is a defendant in the suit; the
plaintiff has also filed a motion for
injunction; and money belonging to
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one or some of the defendants is in
the custody of the bank. After all,
if the whole idea is to ensure that a
defendant to a suit does not overreach
by taking steps that would impede the
court’s ability to administer justice,
then a PND entry, which ensures this
outcome by preventing the defendant
from intentionally dissipating funds in
his account, should be very appropriate
in the circumstance.
On the other hand, justifying a
PND in the above manner may be
too simplistic and unappreciative of
some important nuances concerning
Ojukwu’s case in particular and the
principle of maintaining status quo
in general. It is always important to
remember that the principle deals with
the right of a claimant in possession
of the res not to be disposed of it
pending the determination of the suit,
especially where he has notified the
defendant of “the pendency of the suit
seeking an injunction against him”
(the defendant). What this means is
that the principle seeks to provide a
shield to a claimant whose possession
is under threat from a defendant, not
necessary a sword with which to go
after the defendant’s possessory right
such as his funds in a bank, especially
where such fund is not necessarily the
“res” in the suit. In other words, the
principle is meant to aid a claimant in
“possession,” who is in danger of losing
same to a defendant desperate to
take advantage of the lack of positive
order of court to dispossess him of his
possession.
These nuances are important, given
that a party who seeks to restrain or
compel another to do or refrain from
doing anything is always required
to obtain an order of court. A PND
entry in this instance may amount to
garnishee through the back door, and
it may be hard to imagine that this
is the intendment of the court in the
Ojukwu’s case.
Conclusion
Without a doubt, the principle of law
requiring a defendant to an action to
whose notice a plaintiff’s application
for injunction has been brought to

maintain the status quo is one that
courts take very seriously, worried
that resort to self-help by a party to
a suit is not only a recipe for anarchy
but would erode the principle of the
rule of law which is one of the pillars
of a democratic society. Obaseki J.S.C
(as he then was) captured this point
brilliantly in the Ojukwu’s case thus:
“In the area where rule of law
operates, the rule of self-help by force
is abandoned. Nigeria being one of the
countries in the world even in the third
world which proclaim loudly to follow
the rule of law, there is no room for the
rule of self-help by force to operate. Once
a dispute has arisen … and the dispute
has been brought before the court,
thereby invoking the judicial power of
the state, it is the duty of the [parties] to
allow the law to take its course or allow
the legal and judicial process to run its
full course.”
Thus, the punishment for any
violation is a mandatory order
compelling the defendant to return
to the pre-violation status quo. In
some instances, such violation may
be viewed as contempt of court, which
is quasi-criminal in nature, the
implication being that the contemnor
can actually be prosecuted and, if
found guilty, convicted.
For banks in particular, there is
even much more at stake. The nature
of banking business with its attendant
unique risk exposure means that
bankers are often in a heightened
security mode. Apart from the need
to protect its brand from being an
object of judicial and media ridicule
on account of a contempt proceeding
instituted by the plaintiff against its
management staff for breaching the
status quo principle, it is a notorious
fact that money once paid to a customer
is difficult to recall, even when the
customer knows that such a payment
was made in error. Thus, a bank that
allows a customer to successfully
conduct a run on his account in a
situation in which it would be deemed
to have known or ought to have known
that the customer was only trying to
render the subsequent judgment of
the court against him nugatory would
have incurred bad debt, since it might
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It would appear that to
lawfully place a PND
under any of the above
two scenarios, the bank
would require an order
of court, in view of the
Court of Appeal’s decision
in Fidelity Bank Plc. v.
Bayuja Ventures Ltd.
be compelled by a mandatory order of
court to pay the successful plaintiff the
entire sum withdrawn by the customer
without any guarantee of recovering
same from the customer. It is for these
reasons that PND has become the
banker’s best friend, often deployed
to protect the bank against the above
risks.
However, it is important that banks
exercise utmost carefulness before
placing restrictions on a customer’s
account. Sometimes, a PND entry
on a customer’s account can seem
too reflexive, reckless and legally
unfounded. It would appear that in
decided whether to place a PND on
customer’s account as a precautionary
measure, the strategy of banks is
to shoot first and aim later, which
potentially creates another kind of
risk exposure. As was stated earlier,
a customer against whose account
a PND was wrongly placed can sue

his bank for breach of contract, and
the damages could be very punitive
depending on the circumstances of the
case, especially where the customer
can specifically prove loses arising
from the restriction on his account.
Therefore, banks that rely on the
Ojukwu’s case to deny their customers
access their money, especially under
the hypothetical scenario painted above
need to tread very cautiously.
A Latin maxim meanings “the state of affairs
existing during the period immediately
preceding the issue of the writ.” See FDB
Financial Services Ltd and Ors v. Adesola
(2011) 6 NWLR (Pt. 710) 690 at 692 para. 5.
2
(1986) 1 NWLR (Pt. 18) 621 at 623, para. 11
3
Keep in mind that this was an action
instituted during the era of military
government in Nigeria against a military
administration
for
whom
democratic
accountability was an aberration. It was
therefore at great professional risk that the
Justices of the Supreme Court laid down
this principle of law, including the now iconic
admonition of the Military government by
Oputa J.S.C. (as he then was):
I can safely say that here in Nigeria even under
Military Government, the law is no respecter
of persons, principalities, governments or
power and that the Courts stand between the
citizens and the government alert to see that
State or Government is bound by the law and
respects the law.
See ibid, para. E.
4
(2012) 5 NWLR (Pt. 1292) 1 at 20, para. 18
5
(2015) 1 NWLR (Pt. 1441) 609 at 615, para, 4
6
Defined as “taking an action in person or
by a representative with legal consequences,
whether the action is legal or not”. See ibid,
para 27.
1

Supra, note 5, para, 5
Ibid., para, 9
9
Linton Ind. Trad. Comp. Nig. Ltd. V. Central
Bank of Nigeria & Anor (2015) 4 NWLR (pt.
1448) 94 at 96 para. 1
10
Afribank Nigeria Plc v. Anuebunwa (2012)
4 NWLR (Pt 1291) 560 at 563 para 3; Access
Bank v. Maryland Finance Company and
Consultancy Service (2005) 3 NWLR (Pt. 913)
460
11
Wema Bank Plc. V. Osilaru (2008) 10 NWLR
(Pt. 1094) 150; Balogun v. N.B.N. (1978) 11
NSCC 35; Afribank Nig. Plc v. Aminu Ishola
Inv. Ltd. (2002) 7 NWLR (Pt. 765) 40
12
Benjamin Agi v. Access Bank (2014) 9
NWLR (Pt. 1411) 121 at 130 paras. 9 and 10
13
Ibid at 127, para. 1.
14
Aminu Ishola Inv. Ltd. V. Afribank Nigeria
Plc. (2013) 9 NWLR (Pt. 1359) 380 at 385
para. 5
15
(2008) 14 NWLR (Pt. 1106) 125 at 132 paras.
8 and 10
16
Union Bank of Nigeria (UBN) Plc v. Chimaeze
(2014) 9 NWLR (Pt. 1411) 166 at 169 paras 2
& 3.
17
Ibid
18
Fidelity Bank Plc v. Okwuowulu (2013) 6
NWLR (Pt. 1349) 197 at 206 para. 14
19
UBN Plc v. Ntuk [2003] 16 NWLR (Part 845),
page 183 at 194.
20
(2011) LPELR-8879
21
Nwaeshi v. Okpala & Ors (2013) LPELR –
21222 (CA)
22
See Section 6(6) of the Constitution of
the Federal Republic of Nigeria, 1999 (as
amended); Ogunlana v. Dada (2009) All
FWLR (Pt. 473) 1404; Awosanya v. Board of
Customs (1975) 1 All NLR (Pt. 1) 106; Deduwa
v. Okorodudu (1974) 1 All NLR (Pt. 1) 272
23
A Latin maxim which meanings “the state of
affairs existing during the period immediately
preceding the issue of the writ.” See FDB
Financial Services Ltd and Ors v. Adesola
(2011) 6 NWLR (Pt. 710) 690 at 692 para. 5.
7
8
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Unfortunately, due to
constitutional democracy
and federalism as
practiced in Nigeria, the
CRA only has direct effect
in the Federal Capital
Territory (the “FCT”),
other States will need to
domesticate the Act to
make is directly applicable
in their individual States.
To date, many State have
not domesticated the CRA.
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igeria, following the global
attention on the rights of the
child, ratified the International
Convention on Rights of Child and
consequentially enacted Child Rights
Act No. 26 of 2003 (the “CRA”). It is
noteworthy that the passage of the law
is a turning point in Nigerian legal
jurisprudence.
Reasons are abound; first this
promulgation
is
a
progressive
articulation
of
protection
and
participatory rights of Children in
Nigeria. Before this enactment was
the body of laws on children which
essentially bothered on the welfare
of children. Nevertheless, the CRA,
effectively, consolidates all laws that
incorporate rights of the children
and navigates all generation of
rights stemming from the survival,
protection, and development and
participatory, which are founded on
the “Best interest principles”.
Apart from this, the CRA is a
progression from the western liberal
tradition of rights as encapsulated by
the Chapter 4 of Constitution of the
Federal Republic of Nigeria 1999 as
amended (the “1999 Constitution”).
This is attested by the limitation of
Chapter 4 of the 1999 Constitution
(supra) on the political and civil
rights as opposed to the economic,
social and cultural rights which have
been made non justiciable by the
provision of Section 6 (6) (c) of the
1999 Constitution. Therefore, it is
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a significant improvement from the
other laws protecting the interests of
children. For example, the law has
made provisions for certain innovation
such as the establishment of family
court, specialised units within the
Police, child Justice administration,
prohibition of capital and corporal
punishment for children, the use
of scientific tests in paternity cases
decision. The list is interminable.
Unfortunately, due to constitutional
democracy
and
federalism
as
practiced in Nigeria, the CRA only has
direct effect in the Federal Capital
Territory (the “FCT”), other States will
need to domesticate the Act to make is
directly applicable in their individual
States. To date, many States have
not domesticated the CRA. For this
reason, and in spite of the landmark
innovation
brought
in
by
the
ratification and the enactment by the
federal government, it has not has the
desired effect across all States. This
is a set back to the application of the
laws in Nigeria generally and those
States in particular.
Why the CRA?
The promulgation of the law is a child
of necessity in Nigeria. Apart from the
global call and the pronounced abuse
and suffering children and women
experienced as a vulnerable entities
worldwide, Nigeria as a developing
nation with diverse ethnic and
cultural backgrounds deserves a legal
regime as a safeguard for Nigerian
children who are the direct victims
of social, economic and political
crises. The incessant killings, and
violence going on as a result of the
insurgency in the northern part of
Nigeria, attacks and counter attack
by the Fulani herdsmen and farmers
virtually across the country, etc., call
desperately for a system of protection
of children’s right, as a vulnerable
group.
The poverty and disease ravaging
the rural and urban communities in
Nigeria are also factors that necessitate
unprecedented
interventions
and
protection on the children and women
in Nigeria.
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The incessant killings,
and violence going on as
a result of the insurgency
in the northern part
of Nigeria, attacks and
counter attack by the
Fulani herdsmen and
farmers virtually across
the country, etc., call
desperately for a system
of protection of children’s
right, as a vulnerable
group.
CRA, the application of Chapter IV
of the 1999 Constitution and the
rationale for the enforcement of the
CRA in all States of the Federation.
It is accepted that the ratification
and the consequential enactment of
the CRA by the National Assembly
does not confer automatically the
operation of the law in all the States
of the federation. Nevertheless, the
provisions of the CRA particularly Part
II of the CRA are copious reproductions
of Chapter IV of the 1999 Constitution.
Section 3 (1) of the CRA expressly
provides as follows ‘The provisions
in Chapter IV of the Federal Republic
of
Nigeria,
or
any
successive
constitutional provisions relating to
Fundamental Rights shall apply as if
those provisions are expressly stated
in the Act’. The subsection 2 further
provides different categories of rights
as addition to the Fundamental Rights
principles. This is by adding Economic,
Social and Cultural Rights often
regarded as second generation rights
to the rights for protection of the child.
These are section 4 – Right to survival
and development, section 8 right –
Right to private and family life, section
12 – Right to leisure, recreational and
cultural activities, section 13 – Right
to health and health services, section
14 – Right to parental care, protection
and maintenance, section 15 – Right
of a child to free, and compulsory

Child soldier in Liberia

and universal primary education etc,
section 16 – Right of a child in need
of special protection measure, section
17 – Right of unborn child to protect
against harm etc.
The protection of the Rights of
child is provided for in Part III of
CRA as relating to the prohibition
of child marriage, exposure to the
use, production and trafficking of
narcotic drugs, use of children in
other criminal activities, abduction,
removal and transfer from lawful
custody, prohibition of exploitative
labour, prohibition of buying, selling
hiring or otherwise dealing in children
for the purpose of hawking for alms
or, unlawful sexual intercourse with
a child, other form of sexual abuse
and exploitation, etc. See sections
21,22,23, 24, 25, 26, 27,28,29, 30, 31
and 32 for details of the above referred
protection.
Despite
the
non-domestication
of the CRA by all the States of the
Federation, it is our position that
the rights of the child as stipulated

by the CRA can be enforced under
the Fundamental Rights provisions
of the 1999 Constitution in all the
federation, including States that are
yet to domesticate the CRA.
It is without equivocation, that the
express provisions of Section 3 (1) and
(2) of the CRA have made it possible and
justiciable for the enforcement of those
rights strictly under the Fundamental
Rights and Enforcement Procedure
in all the States of the federation. By
virtue of this, the States’ High Courts
or Federal High Courts can exercise
jurisdiction concurrently with the
Family Court.
Arguing
this
further
is
the
consequences of the application of
Chapter IV of the 1999 Constitution
as a direct provision of the CRA. In
this context, save the saving provision
of section 3 (1), the CRA reenacted
some of the provisions in the 1999
Constitution. These are section 4 –
Right to survival and development.
This is similar to Right to life under
section 33 of the 1999 Constitution.
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Marks corporal punishment in schools

Section 6 of the CRA providing for
freedom of association and peaceful
assembly, with the support and
guidance of parent or guardians.
See S. 40 of the 1999 Constitution.
Section 7 provides for freedom of
thought, conscience and religion,
with the necessary guidance by the
parents or guardians. See section 38
of the 1999 Constitution.
Section 8 provides for the right to
private and family life with parental
or guardian supervision. See S.37 of
the 1999 Constitution. Section 9
provides for the right to freedom of
movement with the guidance of the
parents or guardians. See section 41
of the 1999 Constitution. Section
10 provides for the right to freedom
from discrimination. See section 42
of the 1999 Constitution and section
11 provides for the right to dignity of
the child. See section 34 of the 1999
Constitution.
It can be further stressed that
other provisions in Chapter IV of the
1999 Constitution are applicable
as well, notwithstanding the direct
and express provisions in the CRA.
Following this reason, the intention
of the legislature is clear on the
applicability of the Chapter IV of
the 1999 Constitution on the CRA
which in our opinion can be enforced
in all the States of the federation.
Parker CB in Mitchell v. Torrup
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(1766) Parker’s Rep 227,238 said:
‘It is expounding Acts of Parliament
where words are express, plain and
clear, the words ought to be understood
according to their plain and natural
signification and import unless, by
such exposition, a contradiction or
inconsistency would arise in the Act
by reason of some subsequent clause
from whence it might be inferred
the intent of the parliament was
otherwise’.
We will argue that where a
provision is made subject to the 1999
Constitution, it is then follows that
such provision is not only consistent
with the provisions of the said
constitution but equally manifests
the exact provisions of the 1999
Constitution in form and content.
For example, section 23 of the Police
Act 1967 on its prosecution power is
made subject to Section 174 and 211
of the 1999 Constitution. It is on this
premise, the Supreme Court observed
through the words of Belgore JSC
in FRN -v- Osahon (2006) 24 WRN
page 48, paragraph 17 -40, that: ‘…..
the Constitution cannot be trivialised
or be in terrorem of any law. The use
of phrase ‘subject to’ is a very clear
manifestation of the provisions of the
Constitution.’
Be that as it may, it is submitted
here that the Chapter IV of 1999
Constitution is not only applicable

to the CRA but can also be enforced
in all the State of the federation.
There are also other categories of
rights infused into the CRA which are
laudable provisions. Those provisions
are not expressly captured in Chapter
IV of the 1999 Constitution but can
also be enforced in all the states as
(i) the provisions of Chapter IV of the
1999 Constitution and (ii) under
other Act of National Assembly that
covers the field in all federation.
It had been argued in our previous
article published in issue 4 of
Law Digest, 2013, Winter Edition
titled, “Justiciability of Chapter II
of the 1999 Constitution is key to
government
accountability”
that
Nigerian Courts should take a cue
from Indian and South African
judiciary in their attitude in elevating
the
directive
principles,
which
otherwise non – justiciable, to the
level of fundamental rights, which
are justiciable as captured under
Chapter IV of the 1999 Constitution.
For example, section 13 of the CRA
which provides for the rights to health
and health services can be elevated
to right to life as in section 33 of the
1999 Constitution. See Bandhsa
-v- Union of India. SC(1984)5SCC.
164. The Court held that the Art
12 of the International Covenant
of Economic, Social and Cultural
Rights which stipulates right to
health as be interpreted as right to
live.
It is equally instructive where
difficulty is posed to the protection
of the rights outside the Chapter IV
in the 1999 Constitution, recourse
can be made to African Charter
on Human and Peoples Rights.
By virtue of Section 12 of the 1999
Constitution, the treaty has been
domesticated as part of our law
and also can be regarded as statute
of general application to all States
in Nigeria. Finding recourse to the
Charter is relevant, in as much
as there is provision for cause of
action under Fundamental Rights
Enforcement Procedure Rules 2009,
(the “Rule”)
The Rules, by the provisions of
Order II Rule I, provides that ‘Any
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person who alleges that any of the
Fundamental Rights provided for in
the Constitution or Africa Charter
on Human and Peoples’ Rights
(Ratification and Enforcement) Act
and to which he is entitled, has been,
is being, or is likely to be infringed,
may apply to court in the state where
the infringement occurs or is likely to
occur.’
Article 18 (3) of the African
Charter of Human and Peoples’

Rights provides that
“The state
shall ensure the elimination of
every discrimination against women
and also ensure the protection of
the rights of women and the child
as
stipulated
in
international
declarations and conventions”. In
this context, it safer to enforce all
conventions on the child's rights,
Declaration of the Discrimination
against Women, ILO Convention
182 on the Elimination of Worst

Forms of Child Labour, the list is
interminable.
CONCLUSION
The enforcement of CRA and
domestication of the law in all the
States of federation is sine qua non.
Our position here is to underscore
the seriousness of child abuse which
is gaining prominence in Nigeria.

“I am Idoko Ochai
of TNP and I read
Law Digest”
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This article attempts to
appraise the requirement
of the consent of the
Attorney General in
garnishee proceedings
vis-à-vis the provision of
the 1999 Constitution as
amended as it relates to
the powers of the Court.
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Section 84 of the Sheriff and Civil
Process Act1 provided for the consent of
the Attorney General as a pre-requisite
before money under the custody or
control of a public officer can be
attached for the purpose of satisfying
a judgment debt. It does imply that
before a judgment creditor2 can attach
money belonging to a judgment debtor3
that is in the custody or control of
a public officer for the purpose of
enjoying the fruits of his judgment, the
consent of the Attorney General must
be obtained. This position of the law has
been a subject of controversy among
lawyers in the course of litigation and
academicians in the academic circle. A
plethora of judicial authorities in this
regard has not settled the controversy.
Some argued that, the requirement
of the consent of the Attorney General
under the Sheriff and Civil Process
Act is contrary to the provision of the
Constitution of the Federal Republic
of Nigeria 1999 as amended4. It is also
worthy to note that the judicial attitude
of the courts in this regard has not
addressed the controversy. It is against
this background that this article
attempts to appraise the requirement
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of the consent of the Attorney General
in garnishee proceedings vis-à-vis the
provision of the 1999 Constitution as
amended as it relates to the powers of
the Court. To this end, the article is
divided into six parts namely, part one
is the introduction; part two deals with
the enforcement of judgment; part three
deals with garnishee proceedings;
part four examines the requirement
of consent of the Attorney General;
part five considers the judicial attitude
of the courts to the requirement of
consent of the Attorney General; part
seven contains the conclusion and
recommendations.
Enforcement of Judgment
The enforcement of judgment embodies
the steps being taken by a judgment
creditor for the purpose of enjoying the
fruits of his judgment. Enforcement
of judgment is used interchangeably
with the execution of judgment. The
Supreme Court in the case of Govt.
of Gongola State v. Tukur 5 defined
execution of judgment as the “process
whereby a judgment or order of a court
of law is enforced or given effect to
according to law.” In Re: Overseas
Aviation Engineering (GB) Ltd 6
Lord Denning, gave the meaning of
execution in the following words:
“Execution means quite simply, the
process for enforcing or giving effect
to judgment of the court and it is
completed when the judgment creditor
gets the money or other things awarded
him by the judgment”
It should be noted that the
enforcement of judgment is wider in
scope than the execution of judgment.
The execution of judgment is limited
to the enforcement of various writs
provided under the law. Section 19
(1) of the Sheriff and Civil Process
Act defined a writ of execution to
include writ of attachment and sale,
writ of delivery, a writ of possession
and a writ of sequestration. On the
other hand, “enforcement” is used
to connote all available methods for
enforcing judgment. For example
initiating
committal
proceedings7
against a person who disobeyed the
order of court can be described as
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The status of a judgment
debtor in a garnishee
proceeding, the Court of
Appeal gave conflicting
decisions. In the case
of Nitel Plc v. I.C.I.C
(Directory Publisher)
Ltd38 the Court, held
as follows: “A garnishee
proceeding in other words
is a process leading to the
attachment of debt owed
to a judgment debtor by a
third party who is indebted
to the judgment debtor.
The proceeding is strictly
between the judgment
creditor and the third party
who is indebted to the
judgment debtor. It is not
a proceeding against the
judgment debtor directly.”
the enforcement of judgment and not
execution of judgment.
Garnishee Proceedings
On the meaning of garnishee
proceedings, the Supreme Court in the
case of U.B.A. Plc v. Boney Marcus
Ind. Ltd 8 opined as follows:
“Garnishee proceedings are a process
of enforcing a money judgment by the
seizure or attachment of the debts
due or accruing to the judgment
debtor which form part of his property
available in execution. It is therefore a
specie of execution of debts for which
the ordinary methods of execution are
in applicable. By this process the court
has the power to order a third party to
pay direct to the judgment debtor or
as much of it as may be sufficient to
satisfy the amount of the judgment and
the costs of the garnishee proceedings”
There are three parties to garnishee
proceedings namely, the judgment

creditor, judgment debtor and the third
party called the garnishee. The Court
of Appeal in the case of C.B.N v. Auto
Import Export 9 laid down the parties
as follows:
“In garnishee proceedings, the third
party indebted to the judgment debtor
is called the garnishee. The judgment
creditor, on the other hand is referred
to as the garnishor. Undoubtedly, the
garnishor and the garnishee as well as
the judgment debtor constitute parties
to the proceedings.”
The Court of Appeal in STB Ltd
v. Contract Resources (Nig) Ltd10
defined a “garnishee” as follows:
“A third party who is indebted to the
judgment debtor or having custody of
his money and who at the instance of
the judgment creditor is being called
upon to pay the judgment debt from his
indebtedness to the judgment debtor or
from the credit of the judgment debtor in
his account with the third party.”
However, on the status of a judgment
debtor in a garnishee proceeding,
the Court of Appeal gave conflicting
decisions. In the case of Nitel Plc v.
I.C.I.C (Directory Publisher) Ltd11 the
Court, held as follows:
“A garnishee proceeding in other words
is a process leading to the attachment
of debt owed to a judgment debtor by
a third party who is indebted to the
judgment debtor. The proceeding is
strictly between the judgment creditor
and the third party who is indebted
to the judgment debtor. It is not a
proceeding against the judgment debtor
directly.”
Similarly, the Court, in the case of
Wema Bank Plc v. Brastem-Sterr
(Nig.) Ltd12 held as follows:
“It is in disputable from the nature
of Garnishee Proceedings that the
judgment debtor is just a passive
respondent as the provision under S. 83
(1) refers specifically to the garnishee
appearing before the court to show
cause. The garnishee is the main
party under the statute and should be
the one reacting to the proceedings;
nevertheless the judgment debtor must
be put on notice of what happens to
money due to him in the possession of
garnishee. The service is fundamental
in the light of the principle of being

heard in a matter touching on his right.”
Conversely, in the case of N.A.O.C.
Ltd v. Ogini13 the Court held as follows:
“Where the court grants the order nisi
on the garnishee, the Registrar through
the Sheriff of the court must serve on
the garnishee, the judgment creditor
and the Judgment debtor the Order
Nisi on Form 26 of JER. The Registrar
must then fix a date not less than 14
days after the service of the order nisi
on the judgment creditor, the judgment
debtor and the garnishee for hearing.
This subsequent hearing envisages
a tripartite proceeding in which all
interest are represented. That is when
the judgment debtor has the opportunity
to convince the court to discharge the
order nisi by filling affidavits to that
effect. After that hearing on notice, the
court may discharge the order nisi or
made an order absolute.”
In the same vein, in the case of
Nigerian Breweries Plc v. Dumuje14
the Court, per Barka J.A.C, held as
follows:
“There is no argument to the legal
requirement under section 83 (2) that
the judgment creditor must commence
the garnishee proceedings by way of
exparte application for the grant of an
order nisi together with the originating
process or any other order affecting his
interest on the judgment debtor. The
consequence of such service on the
judgment debtor in my view avails the
judgment debtor the right to be heard
as to whether the order nisi ought
to be made absolute. This would be
consonance with the constitutional
provision of fair hearing enshrined in
section 36 (1).”
Sections 83 – 92 of the Sheriffs and
Civil Process Act makes provision
for garnishee proceedings. Under the
garnishee proceedings, by a garnishee
order the court orders the garnishee to
pay money belonging to the judgment
debtor in its custody or debt to the
judgment creditor in satisfaction of the
judgment debt.
Procedure
Garnishee proceedings may be initiated
in any competent court of record in
which the judgment debtor could
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The next most pertinent
issue to be addressed is
the question of who is a
public officer. The Court
of Appeal in the case of
C.B.N v. Hydro Air PTY
Ltd39 defined public officer
as follows: “the term public
officer is equated with
public department and
includes every officer or
department invested with
the performance of public
duties.” From the above
provisions before a court
will entertain an application
for the attachment of money
under the custody or control
of a public officer, the
consent of the appropriate
Attorney General must be
sought.
sue the garnishee for the purpose of
recovering the debt, in accordance with
appropriate rules of court.15 A judgment
creditor files an exparte application for
garnishee Order Nisi. The application
will be supported by an affidavit which
must state the following facts: the
name, addresses and occupation of
the judgment creditor, the judgment
debtor and the garnishee; that
judgment has been given and on what
date; that judgment is still unsatisfied;
the amount of the judgment debt that
remains unsatisfied; whether any other
person is indebted to the judgment
debtor and within the State and attach
a certified true copy of the judgment if
it was obtained in a court other than
the court hearing the application.16
If on the hearing of the application
the court finds it meritorious, an
Order Nisi will be issued as in Form
26 in the 1st Schedule to Sheriffs
and Civil Process Act, ordering the
garnishee to appear in court to show
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cause why an order should not be
made against the garnishee to pay the
judgment creditor the debt owed to the
judgment debtor17. The garnishee and
the judgment debtor shall be served
with the Order Nisi, at least 14 days
before the date slated for hearing of the
matter.18 The service of the Order Nisi
on the garnishee effectively attaches
the debt until the matter is heard.19 If
the garnishee does anything with the
debt contrary to the court’s order, he
will be liable to contempt proceedings.
In the case of U.B.A. Plc v. Ekanem 20,
the 1st respondent obtained judgment
against the 2nd respondent at the trial
and applied for garnishee proceedings
against the appellant, the bankers to
the judgment debtor. An Order Nisi
was granted on the 9/10/2005, which
was served on the appellant to appear
before the High Court to show cause
why the Order Nisi should not be made
absolute.
The garnishee did not file an
interpleader summons so the Order Nisi
was made absolute and served on the
appellant. This led to the attachment
of the appellant properties which
compelled the appellant to issue a draft
in the judgment sum of N5, 000,000.00
in favour of the 1st respondent. On
the same day, the 2nd respondent,
who was the judgment debtor, served
the appellant with a notice of appeal
and motion for stay of execution.
Seeing the process filed by the 2nd
respondent. The appellant through one
of its officer countermanded the draft
that was earlier issued and filed an
application on the 12/12/2005 praying
the lower court that value should not
be given to the draft of N5,000.000.00
issued pending the determination
of the appeal filed by the 2nd
respondent. Against this background,
the 1st respondent filed an application
on the 19/12/2005 asking the court
that N5,000,000.00 being unlawfully
retained by the garnishee/judgment
debtor /respondent be kept at 10%
monthly interest from when the Order
was made till the whole sum is fully
paid and the sum of N1,000,000.00 as
the cost of the suit and N1,000,000.00
as general, special and exemplary
damages.

The court delivered a ruling and
ordered the money be kept with the
appellant and for it to attract interest
at 10% per annum, N500,000.00;
N100,000.00 and N50,000.00
as
payment for legal fees, general
damages and the cost of the action
to the judgment creditor respectively.
Being dissatisfied with the ruling,
the appellant appealed to the Court
of Appeal. The Court of Appeal in
considering the options open to a
judgment creditor where a garnishee
order is disobeyed by the garnishee,
Akaahs, J.A.C, stated as follows:
“I find the submissions of the learned
counsel for the appellant on the options
opened to the judgment creditor/
respondent quite appropriate. The
officer of the Bank who countermanded
the cheque could have been committed
for contempt for disobeying the
Garnishee order absolute. In addition
the judgment creditor had a right
to institute an action against the
Garnishee/Judgment Debtor claiming
damages for the dishonored cheque.”
The garnishee has 8 days22 from the
day of service of the Order Nisi to either
pay the debt or file an affidavit to show
cause. On the day of hearing, if the
garnishee fails to file an affidavit to
show cause, or if the garnishee files and
the court finds it unmeritorious, the
court will proceed to make the Order
absolute. However, if the court finds
the affidavit meritorious, the garnishee
will be discharged accordingly. The
Order Absolute ends the proceedings.23
The next option is to appeal against
the Order.
The Requirement of Consent of the
Attorney General
Section 84 (1) (3) of the Sheriff and
Civil Process Act, provides as follows:
(1)Where money liable to be attached
by garnishee proceedings is in the
custody or under the control of a public
officer in his official capacity or in
custodia legis, the order nisi shall not
be made under the provisions of the
last preceding section unless consent
to such attachment is first obtained
from the appropriate officer in the case
of money in the custody or control of a
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It is our humbly opinion
that the attitude of the
court in the interpretation
section 84 of the Sheriff
and Civil Process Act as
enunciated in the abovementioned cases is rather
not in consonance with
provision of the 1999
Constitution as amended.

custody and control of the banker
and payable to the judgment debtor
on demand. The court held that the
monies held by the respondent, the
Attorney General of Lagos State, in
the garnishee bank were not under the
custody or control of the respondent
or a public officer. Consequently, the
monies are not subject to section 84 of
the Sheriff and Civil Process Act.

public officer or of the court in the case
of money in custodia legis, as the case
may be.
(3) In this section “appropriate
officer” means
(a) in relation to money which is in the
custody of a public officer who holds
a public office in the public service of
the Federation, the Attorney-General
of the Federation;
(b) in relation to money which is in
the custody of a public officer who
holds a public office in the public
service of the State, the AttorneyGeneral of the State.

The court in a plethora of judicial
authorities gave judicial approval to the
provision of section 84 of the Sheriff
and Civil Process Act quoted above.
In the case of Onjewu v. K.S.M.C.I26
the Court of Appeal per MuntakaCoomassie held as follows:
“I hold that since the demand for
the consent of the Attorney General
of a State is sort of a procedural and
administrative in nature and it has not
made any violence to the Constitution,
it can be tolerated and accepted. I
hold that the requirement of consent
or authorization/permission of the
Attorney of a State is necessary before
judgment of a High Court can be
enforced.”
Similarly, in the case of C.B.N v.
Hydro Air PTY Ltd 27 the court held as
follows:
“Prior consent of the Attorney General
under section 84 of the Sheriff and
Civil Process Act is necessary and
mandatory before the judgment of
a court can be properly enforced
against the State. Obtaining such fiat
is a condition precedent which must
be complied with before a judgment
creditor can enforce a judgment against
the State and failure of the judgment
creditor to obtain same robs the court
of the jurisdiction over the judgment
enforcement proceedings and renders
the proceedings a nullity. Such step
is a necessary procedural safeguard
needed by government to avoid
embarrassment and it does not violate
section 287 (3) of the Constitution
of the Federal Republic of Nigeria
1999. In this case the trial court was
wrong; when it ordered the attachment

The next most pertinent issue to be
addressed is the question of who is a
public officer. The Court of Appeal in
the case of C.B.N v. Hydro Air PTY
Ltd 24 defined public officer as follows:
“the term public officer is equated
with public department and includes
every officer or department invested
with the performance of public duties.”
From the above provisions before a
court will entertain an application for
the attachment of money under the
custody or control of a public officer,
the consent of the appropriate Attorney
General must be sought.
It should be noted that money
belonging to a public officer in a
commercial bank does not fall within
the scope of section 84 of the Sheriff and
Civil and Process Act. In Purification
Technique Nig. Ltd v. A.G. Lagos 25
the Court of Appeal held that monies
in the hands of a garnishee banker
are not in the custody or control of
the judgment debtor customer. Such
monies remain the property in the

Judicial Attitude of the Court to
the Requirement of Consent of the
Attorney General

of the funds in the hands of the
appellant notwithstanding the fact that
it had held the respondent failed to
comply with the provision of section 84
of the Sheriff and Civil Process Act”
On the rationale for the requirement of
the Attorney General’s consent under
section 84 of the Sheriffs and Civil
Process Act, the court in Onjewu v.
K.S.M.C.I28 per Oduyemi J.C.A held as
follows:
“In my humble view, the rationale for
the provision in section 84 (1) of the
Sheriff and Civil Process Act for the
provision of consent of Attorney General
before a court could validly issue even
an order garnishee nisi against funds
in the hands of a public officers is to
ensure that moneys that have been
voted by the House of Assembly of
a State for a specific purpose in the
appropriation Bill presented to that
House and approved in the budget for
the year of appropriation does not end

In Purification
Technique Nig Ltd40
it has been settled that
monies in garnishee banks
that does not fall under
the definition of a public
officer are not cover under
the provision of section 84
of the Sheriff and Civil
Process Act.
up being the subject of execution for
other unapproved purposes under the
Sheriffs and Civil Process Law.”
It is our humble opinion that
the attitude of the court in the
interpretation of section 84 of the
Sheriff and Civil Process Act as
enunciated in the above-mentioned
cases is rather not in consonance with
provision of the 1999 Constitution as
amended. The rationale given above
seems plausible but certainly not
tenable, because the powers of the court
cannot be subjected or subordinated
to the authority of another person. In
Purification Technique Nig Ltd 29
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More so, it should be noted
that actions against the
government are filed in
the name of the Attorney
General. To this end,
any law or policy that
leave a judgment creditor
at the mercy of the
Attorney General in whose
name actions against
the government are
brought would amount to
judgment creditor seeking
permission from his
adversary for the purpose
of enforcing the judgment
against him.
it has been settled that monies in
garnishee banks that does not fall
under the definition of a public officer
are not covered under the provision
of section 84 of the Sheriff and
Civil Process Act. By virtue of this
authority, if a person gets a judgment
against a government department
or ministry and discovers that the
judgment debtor has money with
Diamond Bank either appropriated
or not, the judgment creditor can
garnishee the money without the
consent of the Attorney General, since
the bank is a not a public officer. To this
end, the reason adduced in Onjewu v.
K.S.M.C.I30 is not tenable in the view of
the illustration above.
Section 6 (1) (2) (6) (a) (b) of the 1999
Constitution as amended provided
the judicial powers of the federation as
follows:
(1)
The judicial powers of the
Federation shall be vested in the courts
to which this section relates, being
courts established for Federation.
(2)
The judicial powers of a State
shall be vested in the courts to which
this section relates, being courts
established, subject as provided by this
Constitution, for a State
(6) The judicial powers vested
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in accordance with the foregoing
provisions of this section(a) shall extend, notwithstanding
anything to the contrary in this
Constitution, to all inherent power and
sanction of a court of law;
(b) shall extend to all matters between
persons, or between government or
authority and to any person in Nigeria,
and to all actions and proceedings
relating thereto, for the determination of
any question as to the civil rights and
obligations of that person.
Furthermore, section 36 (1) of the
1999 Constitution as amended
provided thus:
In the determination of civil rights and
obligations, including any question
or determination by or against any
government or authority, a person
shall be entitled to a fair hearing
within a reasonable time by a court or
other tribunal established by law and
constituted in such manner as to secure
its independence and impartiality
By virtue of the above provisions
the judicial powers of the federation
is vested in the courts and the courts
are not subject to any authority as far
as the determination of the civil rights
and obligations of persons and the
government is in question. Section 1
of the 1999 Constitution as amended
stipulated the supremacy of the
Constitution as follows:
(1) This Constitution is supreme and
its provisions shall have binding
force on all authorities and persons
throughout the Federal Republic of
Nigeria
(3) If any other law is inconsistent with
the provisions of this constitution,
this constitution shall prevail, and
that other law shall to the extent of
the inconsistency be void
This
provision
found
judicial
expression in the case of N.U.T, Niger
State v. COSST Niger State 31 as
follows:
The 1999 Constitution is the supreme
law in the Country and its stands
above any other enactment, Statutes or
laws and its provisions cannot be made
subject to any other Act. By virtue of
the provision of section 1 (1) (3) of the
1999 Constitution, any law that is

inconsistent with the constitution shall
to the extent of its in consistency be
void.
The 1999 Constitution as amended
supersedes the Sheriff and Civil
Process Act, therefore any of its
provisions that is inconsistent with
the 1999 Constitution as amended
shall be null and void. It is the writer’s
humble opinion that section 84 of the
Sheriff and Civil Process Act amounts
to subjecting the powers of the court to
the authority of the Attorney General,
since the court cannot grant garnishee
Order Nisi, without the consent of the

To this end, it is hereby
recommended that section
84 of the Sheriff and Civil
Process Act should be
amended to remove the
requirement of consent of
the Attorney General before
money under the control or
custody of a public officer
can be attached.
Attorney General first obtained, even
if the court sees reason to do so. The
provision is a negation of the powers of
the court and therefore contrary to the
1999 Constitution as amended. The
court is not an appendage to the office
of the Attorney General. Subjecting
the court to the whims and caprices of
the Attorney General is contrary to the
clear provision of section 1 (1) (3) of the
1999 Constitution as amended.
Interestingly, some of the High Court
judges seem to share this position as
can be seen in some of their decisions
in this regard. For example the in
case of Maiyini Century Co. Nig.
Ltd v. C.O.P Adamawa State 32 the
judgment creditor filed motion exparte
for the attachment of money from the
garnishee, the Central Bank of Nigeria
belonging to the judgment debtor.
The motion was granted and the case
adjourned for the garnishee to show
cause. The garnishee on being served
with the Order Nisi, filed a notice of
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preliminary objection challenging the
jurisdiction of the court, on the ground
that the judgment creditor did not seek
the consent of the Attorney General
as provided under section 84 of the
Sheriff and Civil Process Act, before
proceeding to attach the money with
the garnishee, being a public officer.
The Court, in deciding the objection,
held as follows:
“I have read the said section 84 of the
Sheriff and Civil Process Act, 2004. My
reading and understanding of the said
section 84 of that law clearly shows
that it is a subsidiary legislation. My
understanding of section 84 (1) (3) (a)
clearly clashes with the provisions
of section 6 (6) (a) (b) of the 1999
Constitution and 1 (1) and (3) of the
same Constitution when it takes away
all the inherent powers and sanctions of
the court by subjecting the execution of
orders of courts to the power of Attorney
General.
Joseph Williams submitted, and
I agreed with him, that section 84
of the Sheriff and Civil Process Act
is subject to both the provisions of
section 1 (1) and (3) and 6 (6) (a) (b) of
the 1999 Constitution. Learned counsel
submitted and I agreed with him that
section 84 being in clear violation of
section 1 (1) and (3) and 6 (6) (a) (b) of
the 1999 Constitution must and should
be declared null and void in as much as
it subjects the sanction and powers of
courts to that of the Attorney General.
I therefore hold that section 84 (1) (3)
(a) of the Sheriff and Civil Process Act,
2004 is unconstitutional and therefore
null and void.”
More so, it should be noted that
actions against the government are
filed in the name of the Attorney
General.33 To this end, any law or policy
that leaves a judgment creditor at the
mercy of the Attorney General in whose
name actions against the government
are brought would amount to
judgment creditor seeking permission
from his adversary for the purpose
of enforcing the judgment against
him. More so, an Attorney General
may unreasonably refuse consent to
a judgment creditor. It is submitted
that instead of the requirement of the
consent of the Attorney General, the

judgment debtor should be made an
active and not passive respondent in
garnishee proceedings as enunciated
in N.A. O. C. Ltd v. Ogini and
Nigerian Breweries Plc v. Dumuje 34,
this will enable the court to exercise its
judicial powers without any limitation.
If the judgment debtor is a government
agency or ministry which has money
already appropriated with a garnishee
that has been attached by Order Nisi.
The judgment debtor at the point of
hearing will bring that fact to the notice
of the court and the matter will be
decided on its merit. The law is settled
that the Attorney General has a duty
to assist in the execution of judgment
against the State. This position was
enunciated in Onjewu v.K.S.M.C.I35 as
follows:
“The position of the law has now
changed. 1979 Constitution has brought
a fundamental change in the body of
the law of this Country. The archaic
principle of law that the king will do no
wrong and that servants cannot enforce
the judgments against the King in his
own court appeared to be vacated by the
said Constitution. The present position
is that it is the duty of the Attorney
General of the Federation or of a State
to ensure that the Federal and State
Government pay their lawful debts. The
Attorney General can no longer fold his
arm for the judgment creditors to write
him soliciting for his consent before he
can enforce the judgment given in his
favour.”
Conclusion and Recommendations
The ultimate desire of a judgment
creditor is to enjoy the fruits of his
judgment. The responsibility of the court
having delivered judgment in favour of
a judgment creditor is to ensure that he
enjoys the fruits of his judgment. This
is in tandem with the court's powers as
enshrined under section 6 (6) (a) (b) of
the 1999 Constitution as amended.
Section 84 of the Sheriff and Civil
Process Act that tends to limit the
power of the court by subjecting it to
the authority of the Attorney General
is certainly in conflict with the 1999
Constitution as amended. To this end,
it is hereby recommended that section

84 of the Sheriff and Civil Process
Act should be amended to remove the
requirement of consent of the Attorney
General before money under the control
or custody of a public officer can be
attached. Furthermore, section 83 (1)
and Form 26 in the 1st Schedule to
the Sheriff and Civil Process Act should
be reviewed to capture the judgment
debtor for the purpose of filing affidavit
to show cause. The position as
enunciated in the cases of Nitel Plc v.
I.C.I.C (Directory Publisher) Ltd and
Wema Bank Plc v. Brastem-Sterr
(Nig) Ltd should be overruled and the
position in N. A. O. C. Ltd v. Ogini and
Nigerian Breweries Plc v.Dumuje
be upheld as it is in tandem with the
powers of the court as enshrined under
section 6 (6) (a) (b) and 36 (1) of the
1999 Constitution as amended.
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Annual Punuka
Lecture 2017,
Lagos, Nigeria.

L-R: Chief Raymond Ihyembe, Dr. Leke Pitan and Mr. Jinesh Dugard

L-R: Mr. Chidi Iwurah, Engr. David C. Ifezulike, Chief Anthony Idigbe SAN, Founder E. Anthony Ross
Professional Corporation Canada - Anthony Ross QC, Biodun Otunola, and Partner Weirfoulds LLP
Canada - Frank Walwyn

L-R: Chief Anthony Idigbe SAN, Her Excellency Dr Idiat Oluranti Adebule, Mrs Elizabeth Idigbe, and Engr.
David C. Ifezulike

L-R: Deputy Governor Lagos State - Dr Idiat Oluranti Adebule, Chief Anthony Idigbe SAN, Chairman of Nestle and Special Guest of Honour - Engr. David C. Ifezulike, Mrs Elizabeth Idigbe, Director at
Infrastructure Bank Plc - Mr. Chidi Iwurah, and MD of Planet Projects Ltd and Guest Speaker - Mr. Biodun Otunola
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L-R: Mr. Chidi Iwurah, Engr. David C. Ifezulike, Chief Anthony Idigbe SAN and Mrs. Liz Idigbe

Deputy Governor of Lagos State giving the opening address

L-R: Frank Walwyn, Anthony Ross QC, Deputy Governor of Lagos State, Chief Idigbe SAN, Engr. David Ifezulike, Chidi Iwurah and Biodun Otunola

A cross-section of participants

Chief Idigbe SAN exchanging pleasantries with Dr. Babatunde Ajibade SAN of S.P.A Ajibade & Co
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ARBITRATION IN AFRICA
A REVIEW OF KEY JURISDICTIONS
John Miles, Tunde Fagbohunlu SAN
and Kamal Rasiklal Shah

Over the past decade Africa has emerged as a leading centre of economic
growth, with the majority of industries operating within Africa having
experienced rapid expansion as a result of increased investment and interest
from around the globe.

AVAILABLE NOW

Naturally this has led to an increase in disputes, renewing the interest of
arbitrators and practitioners from both within the continent and around the world.
Written by a team of highly experienced practitioners, Arbitration in Africa:
A Review of Key Jurisdictions is a valuable text for any arbitrator operating
within Africa, providing a thorough and comprehensive account of arbitration
in Africa.

PLACE YOUR ORDER TODAY
VISIT www.sweetandmaxwell.co.uk
EMAIL TLRUKI.orders@thomsonreuters.com
CALL 0845 600 9355 (UK) +44 (0)1264 388560 (INTERNATIONAL)
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TOP DEALS
S P R I N G

2 0 1 7

This issue’s top mandates are dominated by
Werksman, established in the early 1900s,
Werksmans Attorneys is a leading South
African corporate and commercial law firm
serving multinationals, listed companies,
financial institutions, entrepreneurs and
government. Operating in Gauteng and
the Western Cape, the firm’s reputation
is built on the combined experience of
Werksmans and Jan S. de Villiers, which
merged in 2009.
With a formidable track record in mergers
and acquisitions, banking and finance,
and commercial litigation and dispute
resolution, Werksmans is distinguished
by the people, clients and work that it
attracts and retains. Werksmans’ more
than 180 lawyers are a powerful team of
independent-minded individuals who share
a common service ethos. The firm’s success
is built on a solid foundation of insightful
and innovative deal structuring and legal
advice, a keen ability to understand
business and economic imperatives and a
strong focus on achieving the best legal
outcome for clients.
To be considered for publication in
the next issue, the deal must be one
commenced or completed within the
next publication circle, i.e., 1st April –
July 2017 to reach us by 15th September.
Description of each deal must not
exceed 500 words, which should include
the value of the transaction in USD,
description of the transaction, your
firm’s role, the client(s), the transaction
lead and his/her profile, the supporting
team, and the firm(s) representing
the other side(s). This should be sent
with a high-resolution picture of the
transaction lead.
Entries may be
edited to meet space, clarity and style
requirements.
Deals notification for this column should
be sent to editor@nglawdigest.com
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Kevin Trudgeon, Director Werksmans

Pick n Pay Holdings Limited and Pick n Pay
Stores Limited Listing

Richard Roothman, Director Werksmans

Absa Bank Limited and the Development
Bank of Southern Africa Limited Funding
Arrangement
Deal Value: USD 78 million
Firm: Werksmans
Lead Partner: Richard Roothman (Director, Banking & Finance)
Other firms involved: ENSAfrica advised the borrower and sponsors
Webber Wentzel advised the EPC Contractor
Werksmans advised Absa Bank
Limited and the Development
Bank of Southern Africa Limited as
lead arrangers in connection with
the funding by them of the build,
operate, installation and transfer
of a broadband fibre network for

the City of Tshwane Municipality.
The borrower is Thobela Telecoms
Proprietary Limited, a special
purpose company.
The value of the matter amounted
to ZAR1, 000,000,000.

Dear Value: USD 1.7b
Firm: Werksmans
Lead Partner: Kevin Trudgeon (Director, Head of Commercial)
Clients: Pick n Pay Holdings Limited and Pick n Pay Stores Limited
Other firms involved: ENS Africa advised the Ackerman family
Werksmans advised Pick n Pay
Holdings Limited ("Holdings") and
Pick n Pay Stores Limited Stores
("Stores"), each, at the time, listed
on the JSE. This was in relation to
the collapse of the pyramid control
structure in the Pick n Pay Group.
The transaction resulted in the
creation of a single listed entry
point into the Pick n Pay Group
and involved, inter alia, (i) the
unbundling of the shares in
Stores held by Holdings to its
shareholders (value circa R15
billion); (ii) the acquisition of
the all of the shares in Holdings
by Stores through a scheme of
arrangement in terms of section
114 of the Companies Act, and

the
consequential
de-listing
of Holdings; from the JSE; and
(iii) the issue of a new class of B
shares by Stores to its controlling
shareholders. The B class shares
are intrinsically linked to the
ordinary shares held by the
Ackerman family, and any sale
of such ordinary shares must be
accompanied by a sale of the
corresponding B class shares.
This transaction resulted in
the removal of one of the
last remaining listed pyramid
structures on the JSE. Numerous
regulatory
hurdles
(including
Takeover Regulation and JSE
compliance) had to be overcome
to progress the transaction.

Deal Value: USD 78M
Firm: Werksmans
Lead Partner: Tracy-Lee Janse van Rensburg - (Director, Financial
Services Regulation)
Client: A Home Loan Pty Limited and Milkwood Home Loans (RF) Limited
Werksmans assisted SA Home Loans Pty Ltd ("SAHL") and Milkwood
Home Loans (RF) Ltd (the "Issuer") in the establishment of a bespoke
asset backed note programme pursuant to the securitisation regulations
issued by the Registrar of Banks in Government Notice 2, Government
Gazette 30628 of 1 January 2008. Under the securitisation scheme, the
Issuer is authorised to issue up to ZAR4, 000,000,000 notes.

Tracy-Lee Janse van Rensburg, Director Werksmans

SA Home Loan Pty Limited and Milkwood
Home Loans (RF) Limited – Loan Notes
62

The initial issuance of notes under the programme was pursuant to
a private placement agreed upon between SAHL and Investec Bank
Limited ("Investec"). Investec subscribed for ZAR1, 000,000,000 notes,
subject to the fulfilment of a number of conditions.
Werksmans assisted in both the establishment of the programme,
drafting of and negotiation of all ancillary legal agreements as well as the
negotiations in respect of the initial issuance of notes.
The value of the transaction is ZAR1,000,000,000.00”
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Finding the right legal advice can be confusing. Whether you are involved
in litigation or arbitration, buying or selling a business or property, you
need a team with the right experience, skill, knowledge and flexibility to
handle your affairs. We are a specialist commercial practice based in the
heart of London, with associate offices in Nigeria, US, India and South
Africa. We pride ourselves in the quality of our work and the relationship
with our clients.
Contact us today to see what we can do for you,
email: sclement@augustineclement.com or Tel: +44 203 223 0800
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