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Africa – the paradox of a young population and aged “stay-put” leaders.

According to the UN, the median age of population of Africa is 
19.5 years, making it the continent with the youngest population. 
Paradoxically, the average age of the ten oldest African leaders is 
78.5, compared to 52 for the world’s ten most-developed econo-
mies. 

Its five longest presidencies stretch between 29 and 36 years, 
adding to a cumulative 169 years. Their longevity in office is 
matched by their old age, ranging from 71 to 91 years, with a com-
bined 390 years.

Gabon’s Omar Bongo had been president for a whopping 41 
years when he died in office at the age of 73 in 2011. Hastings 
Banda, of Malawi, was in his late 90s when he was ousted from 
office in 1994. Cameroon’s Paul Biya is 85 and has been in power 
for 36 years. Ugandan Yoweri Museveni is 74 and has been in power 
since 1986. Zimbabwe’s Robert Mugabe is 91, making him the old-
est leader in the world before he was ousted in 2017, only to be 
replaced by President Emmerson Mnangagwa aged 76. 

The paradox becomes more glaring when one looks more closely 
at the age gap disconnect between the leaders and the citizenry 
in some of the African countries. For example, the median age of 
the population of Niger is 14.8 year, that of Uganda – 15.9, Chad – 
16.0, Angola – 16.1, Mali – 16.2 etc, whilst the median age of the 
Presidents of these countries is 71. To put this into context, 83% 
of Zimbabweans do not know any leader other than Mugabe. The 
figure for Uganda is 79% who were born in the reign of Museveni 
and 75% of Cameroonians were born in the reign of Biya and the 
latter two are not showing any sign of retirement. The countries’ 
constitutional safeguards in terms of age and number of terms, are 
being eroded to allow these Presidents to contest further elections. 

The paradox becomes even more troubling when one consid-
ers that the average age of the members of the cabinets of these 
presidencies are not far behind those of the Presidents they serve. 
Supporters of “stay-put” Presidents argue that the “stay-put” 
regimes bring stability and with age and longevity in office comes 
wisdom, foresight and experience. But this is clearly contradicted 

by the abysmal performance of their economies and uncertain 
socio-political stability.

It is evident from the economic statistics that in most cases, 
these leaders have failed to deliver significant long-term eco-
nomic benefits for the populace and this does not show any sign 
of changing soon. By contrast, of the highest performing countries 
in Africa, according to Mckensey and the World Economic Forum, 
which are Rwanda, Tanzania, Mozambique, Cote d’Ivoire, Ghana 
and Ethiopia, only Alassane Quottara of Cote d’Ivoire and Mulatu 
Teshome of Ethiopia are over 60. In terms of longevity, only Paul 
Kagame of Rwanda has been in post longer than 10 years. The case 
for the “stay-up” Presidents in terms of economic performance is 
not made. With reference to stability, the Fragile States Index, list 
the most stable countries in Africa as Ghana, Namibia, South Africa, 
Sao Tome & Principe and Gabon, of which only Ali Bongo Ondimba 
of Gabon and Jacob Zuma of South Africa has been in post for more 
than 5 years. The most unstable countries in Africa according to the 
Index are Central Africa Republic, DRC, Chad, Nigeria and Zimbabwe, 
where the average length of stay by the Presidents is 13 years.  

The question of the continent in the dawn  
of the 4th industrial revolution is, where are  
the youth of Africa who will shape its future?

 
To contribute articles or commentaries
to the Law Digest, please write to me at
editor@nglawdigest.com.

Yours

Seyi Clement
Publisher/Editor

FROM 
THE 

EDITOR

Law Digest – Expanding Minds
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UK

Mitsui & Co Ltd and others (Respond-
ents) v Beteiligungsgesellschaft LPG 
Tankerflotte MBH & Co KG and 
another (Appellants) [2017] UKSC 68

In the Supreme Court of the United 
Kingdom. 

On appeal from [2016] EWCA Civ 708

JUSTICES:
Lord Neuberger, Lord Mance, Lord Clarke, 
Lord Sumption, Lord Hodge

BACKGROUND TO THE APPEAL
On 29 January 2009, the chemical 
carrier mv LONGCHAMP (“the ves-
sel”) was transiting the Gulf of Aden. 
Pirates boarded the vessel and ordered 
its course to be altered towards the 
Bay of Eyl, Somalia. After seven weeks 
of negotiations, the crisis management 
team formed by the vessel’s owners 
(“the Appellants”) agreed a ransom in 
the amount of US $1.85m (the initial 
demand had been for US$6m).

The cargo on the vessel was carried by 
the cargo interests (“the Respondents”) 
under a bill of lading which stated on 
its face that “General Average, if any, 
shall be “settled in accordance with 
the York Antwerp Rules 1974” (“the 
Rules”). “General Average” refers to the 
system of maritime law by which sac-
rifices of property made, and loss and 
expenditure incurred, as a direct result 
of actions taken for preserving a com-
mon maritime adventure from peril, 
are rateably shared between all those 
whose property is at risk. The Rules are 
internationally agreed and derive legal 

force through contractual incorpora-
tion. They aim to achieve uniformity in 
ascertaining whether losses fall within 
the principle of general average, the 
method of calculating those losses and 
deciding how they are to be shared.

The essential issue in this appeal was 
whether the vessel operating expenses 
incurred during the period of negotiation 
(“the negotiation period expenses”) were 
allowable in general average under Rule 
F of the Rules which provides that “any 
extra expense incurred in place of another 
expense which would have been allow-
able as general average shall be deemed 
to be general average and so allowed 
without regard to the saving, if any, to 
other interests, but only up to the amount 
of the general average expense avoided.” 
An adjudicator found that the negotia-
tion period expenses fell within Rule F. 
The Respondents’ challenge to the adju-
dicator’s decision was dismissed in the 
Commercial Court. The Court of Appeal 
allowed the Respondents’ subsequent  
appeal.

JUDGMENT
The Appeal is allowed. Lord Neuberger 
gives the lead judgment with which Lord 
Clarke, Lord Sumption and Lord Hodge 
agree. Lord Sumption gives a concur-
ring judgment. Lord Mance dissents on 
the facts.

REASONS FOR THE JUDGMENT
The Appellants submitted that the 
negotiation period expenses fell within 
the expression “expense incurred” by 
the owners within Rule F and those 
expenses were incurred “in place of 
another expense” (i.e. the $4.15m saved 
as a result of the negotiations with the 
pirates). Further, the negotiation period 
expenses were less than the “general 
average expense avoided” and it thereby 
followed that they were properly allow-
able under Rule F. The Court found 
that the Judge and Court of Appeal 

incorrectly assumed that the owners 
had to establish that it would have 
been reasonable to accept the pirates’ 
initial demand in order to justify the 
contention that the negotiation period 
expenses were allowable under Rule 
F. Such an assumption would lead to 
very odd results. It would mean that, if 
a ship-owner incurs an expense to avoid 
paying a reasonable sum, he can in 
principle recover under Rule F, whereas 
if he incurs expense to avoid paying an 
unreasonable sum (i.e. a larger sum), he 
cannot recover. Further, the reference in 
Rule F to “another expense which would 
have been allowable as general average” 
does not mean an expense whose quan-
tum is such that it would have qualified 
as a claim under Rule A of the Rules 
(which refers to “extraordinary sacrifice 
or expenditure”). Therefore, subject to 
the Respondents’ other arguments, the 
negotiation period expenses fell under 
Rule F as they were incurred to avoid 
paying $6m. 

The Respondents submitted that the 
negotiation period expenses did not fall 
within Rule F because the payment of 
reduced ransom of $1.85m was not an 
“alternative course of action” to the pay-
ment of the ransom originally demanded 
but was merely a variant. The Court 
found that the incurring of the negotia-
tion period expenses did represent an 
alternative course of action from the 
payment of the $4.15m (the amount by 
which the ransom was reduced). The 
former involved incurring vessel oper-
ating expenses and the latter involved 
paying a ransom. To imply some quali-
fication such as the requirement that 
the negotiation period expenses must be 
incurred so as to achieve an “alternative 
course of action” was very dangerous. 
The Rules are an international arrange-
ment and should be interpreted in the 
same way as an international convention 
or treaty, unconstrained by technical 
rules of English law or by English legal 

Case Review and
Legal Development

 ■ Interpretation

 ■ York Antwerp Rule 1974

Arbitration Law
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precedent, on broadly accepted general 
principles.

The Respondents raised four further 
points. Firstly, they contended that the 
Appellants could not recover under Rule 
F as they had never made a conscious 
and intentional choice between paying 
the $6m ransom initially demanded or 
negotiating. The Court held that the 
question of whether one expense has 
been incurred “in the place of another 
expense” must be assessed objectively. 
Secondly, the Respondents contended 
that the negotiation period expenses 
were not “extra” expenses within the 
meaning of Rule F. The Court found 
that there was no reason for restric-
tively interpreting the word “extra” so 
as to require an expense to be of a 
nature which would not normally have 
been incurred in response to the peril 
threatening the adventure. Thirdly, the 
Respondents contended that the nego-
tiation period expenses may have been 
incurred even if the owners had agreed 
to the pirates’ initial demand. However, 
the Judge considered that it was more 
likely than not that the vessel would 
have been released promptly if the $6m 
demand had been accepted. It was not 
appropriate for the Supreme Court to 
interfere with this finding of the Judge.

Finally, the Respondents contended 
that because Rule C of the Rules excludes 
“indirect loss” from general average 
expenditure and/or because Rule IX 
includes crew wages and maintenance 
where it applies, the claim in the present 
case must fail. The Court held that even 
though negotiation period expenses fall 
within Rule C it does not follow that 
they fall outside Rule F. By definition, 
sums recoverable under Rule F are not 
themselves allowable in general aver-
age, but are alternatives to sums which 
would be allowable. Further, in terms 
of Rule IX, the Court did not agree that 
because vessel operating expenses were 
specifically allowed in one type of case 
that it should be presumed that they are 
excluded from every other type of case.

Both the lead judgment by Lord 
Neuberger and the concurring judg-
ment by Lord Sumption observed that a 
variety of practices have been developed 
by practitioners in relation to the Rules 
but that the law cannot be determined 
by reference to these practices. In his 
dissenting judgment, Lord Mance con-
cluded that whilst the Appellants had 

established that Rule F is in principle 
capable of applying to negotiation period 
expenses, they had not established on 
the only factual basis on which their 
case had been put that they had a claim 
under Rule F.

SOUTH AFRICA

Cochrane Steel Products (Pty) Ltd v 
M-Systems Group (1272/2016) [2017] 
ZASCA 189 (13 December 2017) 

In the Supreme Court of Appeal of 
South Africa

JUDGES: 
Navsa ADP and Ponnan and Bosielo JJA 
and Tsoka and Schippers AJJA

BACKGROUND TO THE APPEAL
The appellant, Cochrane Steel Products 
(Pty) Ltd (Cochrane), applied for the reg-
istration of the mark ‘CLEARVU’ in two 
categories, one in Class 6 (in respect of 
non-electric cables and wires of com-
mon metal; metal fences; metal mesh; 
pipes and tubes of metal) and another 
in Class 37 (in relation to building, 
construction, repair and installation ser-
vices) of the International Classification 
of Goods and Services. The applications 
were opposed by M-Systems Group (Pty) 
Ltd (MSystems), which at the time was 
a competitor of Cochrane in producing 
and installing fencing products. The 
basis of the opposition was that the 
mark was not registerable in that:

(i)  it consists exclusively of an indi-
cation which may serve in trade 
to designate the kind, quality, 
intended purpose or other char-
acteristics of the goods or service 
(s 10(2)(b) of the Trade Marks Act 
194 of 1993 (the Act); 

(ii)  it is not capable of distinguishing 
the goods and services for which it 
is to be used (ss 9(1) and 10(2)(a)  
of the Act). The Gauteng Division of 

the High Court, Pretoria (Basson J), 
ordered the registration of the mark 
subject to the following: 1.1. The 
registration of this mark shall give 
no right to the exclusive use of the 
word “clear” and “view” separately 
and apart from the mark; 1.2. The 
trademark registrant admits that 
the registration of this mark shall 
not debar others from the bona fide 
descriptive use in the course of trade 
of the words “clear view” and “view”. 

The reasons supplied by the court below 
for imposing those orders are excep-
tionally brief and are contained in the 
following two paragraphs: “In conclu-
sion it is necessary to briefly deal with 
the opponent’s submission, although in 
the alternative, for the entry of one or 
more endorsements. More in particular 
it is submitted that the Court should not 
allow the applicant to become entitled to 
any exclusive right to the word “clear” 
or “view” (or “VU”) when used in relation 
to fences (separately from “CLEARVU”). 
I am in agreement with this submission 
and [have] made it part of my order in so 
far as the words “clear” and “view” (not 
“VU”) is concerned.’ It is solely against 
those orders that the present appeal by 
Cochrane, is directed. 

JUDGEMENT DELIVERED BY  
NAVSA ADP
In the two paragraphs that follow, I set 
out a pictorial depiction of some of the 
products manufactured by Cochrane 
together with descriptions employed by 
it in relation thereto. I also deal with 
how competitors in the fencing industry 
describe their products. In its opposi-
tion to the registration of the mark, 
M-Systems rightly described Cochrane 
as a manufacturer of physical perimeter 
security barriers and provided pictures 
from the latter’s website depicting the 
fencing alongside the mark. The fencing 
products were described, inter alia, as 
an ‘invisible wall’ which apparently is 
a mark that belongs to Cochrane and 
as a ‘shadow wall’. A balustrade manu-
factured by Cochrane is described as 
transparent. It appears from what is 
set out above that a key characteris-
tic of the fence is that whilst it serves 
as a barrier, it does not obstruct sight. 
The point made by M-Systems is that 
the misspelling in the composite mark 
‘CLEARVU’ of the word ‘view’ does not 

 ■ Interpretation

 ■ Registration 

 ■ Generic terms

 ■ Misspelling 

Intellectual Property Law
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detract from it being comprised in its 
ordinary meaning of the words ‘clear’ 
and ‘view’. 

M-Systems, in its objection to the 
mark, supplied material from websites 
operated by a number of other compa-
nies within the security barrier industry 
in which they use the words ‘clear’ and 
‘view’ in describing their fencing prod-
ucts. One company is called C-Thru 
Fencing which equates to fencing 
through which one has a view. Another 
competitor, Betafence, offers products 
called ‘Betaview’. Trellidor, also referred 
to as a competing company produced a 
product called ‘Trellidor Clear Guard’. 
Trellidor describes its products as ‘secu-
rity screens that provide a clear view’. 
They go on to say that their products 
enable users to ‘enjoy the view without 
feeling vulnerable’, ‘allow unobstructed 
views of the outdoors’, ‘appear to be 
invisible while helping to protect against 
unwanted intruders’ and ‘provide secu-
rity without detracting from the views or 
aesthetics of the premises’. Clear View 
Security Solutions, yet another com-
petitor that sells a range of products 
which they describe as ‘clear security 
solutions’, including ‘clear bars’, ‘clear 
armed bars’ and ‘clear gates’. It explains 
on its website that all of its products 
‘ensure that no light or view is lost’. 
In part of its answer to the objection, 
Cochrane stated that CLEAR VIEW is 
registered as a trade mark in the name 
of Clear View Security Solutions and 
says 5 that there is no reason why the 
mark cannot be a good trade mark in 
relation to burglar bars made of impact 
resistant transparent Perspex-type 
material. 

In Commercial Auto Glass (Pty) Ltd 
v BMW AG 2007 (6) SA 637 (SCA) para 
8, Harms ADP said the following: ‘The 
object of trade mark law as reflected in 
s 34(1)(a) and (b) is to prevent commer-
cial “speech” that is misleading. Trade 
mark use that is not misleading (in the 
sense of suggesting provenance by the 
trade mark owner) is protected, not only 
constitutionally but in terms of ordinary 
trade mark principles. As Justice Holmes 
said [in Prestonettes Inc v Coty 264 
US 359 (1924) at 368]: “When the mark 
is used in a way that does not deceive 
the public, we see no sanctity in the word 
as to prevent its being used to tell the 
truth.”’ The principles and precepts of 
trade mark law are abused when they 

are used, not for their legitimate pur-
pose, but in order to prevent or inhibit 
competition. In Société des Produits 
Nestlé SA v Cadbury UK Ltd [2012] 
EWHC 2637 (Ch) Birss J said the fol-
lowing: ‘Conventional trade marks such 
as trade names (“Cadbury”) or logos 
(such as a glass and a half of milk on 
a bar of Cadbury’s Dairy Milk) do not 
give rise to the same conceptual prob-
lems as what have been called “exotic” 
trade marks such as smells, colours per 
se and other things. The attraction of a 
trade mark registration is that provided 
it is used and the fees are paid, it gives 
a perpetual monopoly. The problem is 
the same as the attraction but from the 
other perspective. Unless the registration 
of trade marks is kept firmly in its proper 
sphere, it is capable of creating perpetual 
unjustified monopolies in areas it should 
not.’ 

More than 100 years ago Cozens-
Hardy MR in the case In Re: Joseph 
Crossfield & Sons, Limited [1910] 1 
Ch 13 (CA) made the following state-
ment: ‘Wealthy traders are habitually 
eager to enclose part of the great com-
mon of the English language and to 
exclude the general public of the present 
day and of the future from access to the 
enclosure . . . The Court is careful not 
to interfere with other persons’ rights 
further.1 See Webster and Page South 
African Law of Trademarks, service 
edition 17 at 1-3, para 1.1. 6 than is nec-
essary for the protection of the claimant, 
and not to allow any claimant to obtain a 
monopoly further than is consistent with 
reason and fair dealing.’

It is against that background that 
the orders of the court below, have to 
be considered. Section 15 of the Act 
provides as follows: ‘If a trade mark 
contains matter which is not capable 
of distinguishing within the meaning of 
section 9, the registrar or the court, in 
deciding whether the trade mark shall be 
entered in or shall remain on the register, 
may require, as a condition of its being 
entered in or remaining on the register – 
(a) That the proprietor shall disclaim any 
right to the exclusive use of all or any por-
tion of any such matter to the exclusive 
use of which the registrar or the court 
hold him not to be entitled; or (b) That 
the proprietor shall make such other dis-
claimer or memorandum as the registrar 
or the court may consider necessary for 
the purpose of defining his rights under 

the registration: Provided that no dis-
claimer or memorandum on the register 
shall affect any rights of the proprietor 
of a trade mark except such as arise out 
of the registration of the trade mark in 
respect of which the disclaimer is made.’ 

Disclaimers are typically in the form 
set out in para 1.1 of the order made by 
the court below. A trade mark proprietor 
cannot bring an action for infringement 
in respect of the use of a disclaimed fea-
ture. But a disclaimer does not affect a 
proprietor’s right at common law and 
if he shows that use by the defendant 
of the disclaimed feature is likely to 
result in the defendant’s goods being 
passed off as the goods or services of the  
plaintiff he is entitled to an interdict. 

Paragraph 1.2 of the order of the court 
below is in the form of an admission. 
This is a practice which is unique to 
South Africa. As pointed out by Webster 
and Page, the practice is common in 
the case of the deliberate misspelling 
of ordinary descriptive words which 
other traders may wish to use in rela-
tion to particular goods or services. The 
practice is, however, not consistent and 
seems to have evolved into a require-
ment that an admission be entered 
whenever the particular feature is a mis-
spelling of a word, whether such word 
is only remotely one which others may 
wish to use descriptively or whether it 
is in fact wholly descriptive or otherwise 
non-distinctive. In any event, since the 
phonetic equivalent of a non-distinctive 
word is itself non-distinctive it would 
seem to follow that if the word itself is 
one which ought to be disclaimed then 
its phonetic equivalent should also be 
disclaimed, and not only be the subject 
of an admission.

In this regard see Cadbury (Pty) Ltd 
v Beacon Sweets & Chocolates (Pty) 
Ltd & another 2000 (2) SA 771 (SCA) 
para 4. Beacon’s composite mark in that 
case consisted of a plate of sweets, a lit-
tle man made of sweets and a prominent 
blank space under the name Liquorice 
Allsorts. It was registered subject to 
the following disclaimer: ‘Registration 
of this trade mark shall give no right to 
the exclusive use of the sweet device [the 
plate], separately and apart from the 
mark. The applicant undertakes that, in 
use, the blank space shall be occupied 
only by matter of a wholly descriptive 
or non-distinctive character, or by a 
trade mark registered in the name of the 
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applicant in respect of the same goods, 
or by a trade mark of which the appli-
cant is a registered user in respect of 
the same goods, or by a trade mark of 
a registered user with the consent of the 
proprietor of such a mark or the blank 
space will be left vacant. The applicant 
undertakes that in use the trade mark 
will only be used in respect of goods con-
taining or including liquorice or liquorice  
flavour.’ 

Contending that the name Liquorice 
Allsorts is descriptive of the product and 
therefore not capable of distinguishing 
in the trade mark law sense, Cadbury 
applied, without attacking the validity 
of the original registration of the trade 
mark, for an additional disclaimer, 
namely that the registration ‘shall also 
give no right to the exclusive use of the 
name Liquorice Allsorts, separately and 
apart from the mark’. The court con-
cluded that Beacon was not entitled to 
the exclusive use of Liquorice 8 Allsorts 
because it was used by Beacon and oth-
ers in the trade to describe the product 
and not to distinguish Beacon’s product 
from that of others. In Cadbury, Harms 
JA recorded that since the court below 
had found in favour of Beacon the ques-
tion of the exercise of a discretion in 
relation to the disclaimer did not arise. 
He noted that there was established 
authority that a court on appeal has an 
original discretion in that regard. 

Paragraphs 13 and 14 of Cadbury are 
apposite. They read: ‘13. As was pointed 
out by the hearing officer in Philip Morris 
Inc’s Trade Mark Application [1980] RPC 
527 at 532-3, a disclaimer is, theoreti-
cally, never necessary since registration 
of a trade mark cannot give rise to any 
rights except those arising from the 
mark as a whole. It has nonetheless a 
function. Primarily, it is to prevent the 
registration of a composite mark from 
operating so as to inhibit the use of the 
disclaimed element by others. Beacon, 
relying upon the fact that the name 
Liquorice Allsorts is the dominant part 
of the trade mark, is asserting trade 
mark rights in Liquorice Allsorts per se 
against others based upon this registra-
tion. It also has a pending application 
for the registration of Liquorice Allsorts 
simpliciter. This is therefore a textbook 
case for a disclaimer. . . . 14. The court 
below . . . accepted Beacon’s argument 
that Cadbury was sufficiently protected 
by the provisions of s 34(2)(c) of the Act 

which provides, inter alia, that a reg-
istered trade mark is not infringed by 
the use of any bona fide description or 
indication of the kind of the goods con-
cerned. Cadbury, if its allegations are to 
be accepted, is thus without a disclaimer 
possessed of a perfect defence. I find the 
attitude unrealistic because I cannot see 
why Cadbury should be put to the trou-
ble and expense of first manufacturing 
and selling and then be subjected to the 
risk of infringement litigation where the 
Legislature has given it a simple remedy 
akin to a declaration of rights to obtain 
certainty. I do realise that due to the 
proviso to s 15, Beacon may neverthe-
less attempt to assert rights to Liquorice 
Allsorts by means of a common-law 
action based upon passing-off (cf Antec 
International Ltd v South Western Chicks 
(Warren) Ltd [1997] FSR 278), but that is 
not a sufficient reason to refuse the relief 
sought since the nature of the protection 
provided by that action differs from trade 
mark protection.’ 

The following are the authorities 
there cited: Distillers Corporation 
(SA) Ltd v Stellenbosch Farmers 
Winery Ltd 1979 (1) SA 532 (T), Estee 
Lauder Cosmetics Ltd v Registrar of 
Trade Marks 1993 (3) SA 43 (T) and 
Media Workers Association of South 
Africa & others v Press Corporation 
of South African Ltd (‘Perskor’) 1992 
(4) SA 791 (A). 

In determining whether a discretion 
should be exercised in favour of the 
entry of a disclaimer and admission, it 
is necessary to have regard to Distillers 
Corporation (SA) Ltd v S.A. Breweries 
Ltd & another; Oude Meester Groep 
Bpk. & another v S.A. Breweries Ltd 
1976 (3) SA 514 (A). There this court 
was considering, in relation to an appli-
cation for an entry for disclaimers, the 
composite trade mark ‘Oude Meester’, 
which had undoubtedly become distinc-
tive. At 552H-553A, the court said the 
following: ‘Now Meester is not a coined 
or invented word, inherently adapted 
to distinguish the goods to which it 
relates. It is, like its English equivalent, 
Master, and ordinary, well known word 
to be found in any dictionary. As a noun 
it ordinarily connotes a superior person 
of knowledge, experience, competence, 
skill, or authority; therefore, when used 
in a trade mark in relation to goods, nor-
mally it impliedly lauds the quality of 
those goods. The same commendation 

is usually conveyed when it is used 
adjectively of a person; and when so 
used of a thing, that the thing is made 
by a “master”.’ 

The court, whilst acknowledging 
that the mark ‘Oude Meester’, by its 
use as a whole had become distinctive, 
held that such use does not ‘ordinar-
ily or necessarily mean that Meester 
per se has thereby become distinc-
tive. It found that the court below had 
accordingly correctly entered disclaim-
ers. In Distillers, Trollip JA also had 
to consider an order similar in form to 
para 1.2 in the present case. Trollip 
JA stated that what was there under 
consideration was not a disclaimer in 
the usual form. He had regard to the 
contention on behalf of one of the par-
ties that it was not a disclaimer, but 
rather an ‘admission’. Noting that the 
entry of admissions was a peculiarly 
South African practice, particularly 
where the trade mark contains words 
that are regarded as being reasonably 
required for use in the trade, he stated 
that the purport or effect of admis-
sions ‘does not appear to be entirely 
clear; and it is difficult to understand on 
what basis the distinction between dis-
claimers and admissions is drawn’. He 
proceeded to construe the ‘admission’ 
as a disclaimer and in that regard said 
the following: ‘That construction does 
not, in my view, do any violence to 
the wording or effect of the entry. For 
by not debarring others from using 
Meester, the entry in effect disclaims 
Distillers’ right to the exclusive use 
thereof.’

The same applies here. Returning to 
the facts of the present case, the ‘VU’ 
in the composite mark ‘CLEARVU’, is 
a deliberate misspelling of the ordinary 
word ‘view’ and is understandable in 
light of the nature of the product and 
what it intends to convey. To state, as 
Cochrane does, that it does not embody 
a misspelling of the ordinary English 
word ‘view’, but that it is a coined word 
which just happens to be the phonetic 
equivalent of the ordinary English word 
‘view’ is to strain to avoid the implication 
that commonly, admissions are entered 
when there is a misspelling of a word and 
to seek a monopoly that extends beyond 
that which is acceptable. Moreover, as 
pointed out above in para 14, with refer-
ence to Webster and Page, the phonetic 
equivalent of a non-distinctive word 
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is itself non-distinctive and it would 
seem to follow that if the word itself is 
one that ought to be disclaimed then 
its phonetic equivalent should also be  
disclaimed. 

In my view, neither Cochrane, nor 
any other trader, is entitled to appro-
priate exclusively the ordinary English 
words ‘clear’ and ‘view’, which, in 
effect, constitute the composite mark. 
Furthermore, those words are com-
monly used descriptively in relation to 
fencing products. The registration of 
the mark should not operate to inhibit 
the use by others of the disclaimed ele-
ments. As in Cadbury, this case calls 
out for a disclaimer in the terms directed 
by the court below. Traders should not 
be put to the trouble and expense of 
manufacturing and selling their prod-
ucts and then be subjected to the risk 
of infringement litigation where the Act 
has provided a mechanism to provide 
certainty. 

It follows for the reasons set out above 
that the orders of the court below were 
warranted, save that para 1.2 should be 
amended by the deletion of the words: 
‘The trademark registrant admits that’ 
The following order is made: Save for 
the amendment of para 1.2 of the order 
of the court below by the deletion of the 
words ‘The trade mark registrant admits 
that’, the appeal is dismissed. In this 
regard se para 14 of Cadbury in which 
the protection provided by s 34 (2)(c) of 
the Act was discussed. 

SOUTH AFRICA

The Chemical Industries National 
Provident Fund v Tristar Investments 
(960/2016) [2017] ZASCA 184 

In the Supreme Court of Appeal of 
South Africa

JUDGES:
Cachalia, Bosielo, Tshiqi and Mathopo 
JJA and Makgoka AJA

BACKGROUND TO THE APPEAL
This appeal concerns the validity of 
an investment consulting agreement 
(the agreement) concluded between the 
appellant, Chemical Industries National 
Provident Fund (the Fund) and the 
respondent, Tristar Investments (Pty) 
Ltd (Tristar). The Fund is a large pension 
fund whose members are employees in 
the chemical industry in South Africa. 
It is managed by a Board of Trustees. 
Tristar is an investment consulting 
company, whose business is to advise 
trustees on the management of their 
assets. The Fund is governed by a set 
of rules, in terms of which its manage-
ment is carried out by 24 trustees, half 
of whom are appointed by the employers 
of the members and the other half by 
employee members. 

Until the end of 2007, the Fund was 
administered by an entity known as 
NBC (Pty) Ltd (NBC). The Fund’s invest-
ment consulting services were provided 
by an NBC-affiliated company. 

During February 2007 the trustees 
considered to diversifying the Fund’s 
investment consulting services. This 
task was entrusted to a sub-committee 
headed by the principal officer of the 
Fund, Mr Tsolo, and Ms MacIntosh, 
the chairperson of the board of trus-
tees. On 16 and 17August 2007, Tristar 
and two other prospective consultants 
made presentations to the sub-commit-
tee, after having being invited to do so. 
Tristar emerged as the preferred bidder. 
However, the final decision regarding 
its appointment was deferred until its 
fees structure had been clarified. On 19 
October 2007, the sub-committee met 
with Tristar where its fees structure was 
discussed, to the satisfaction of the sub-
committee. The sub-committee resolved 
to recommend the appointment of 
Tristar to the trustees at their meeting 
in November 2007. In anticipation of 
its appointment, Tristar furnished the 
subcommittee with a draft investment 
consultancy agreement for perusal by 
the Fund’s attorneys, Routledge Modise 
Attorneys. 

The attorneys suggested certain 
amendments to the agreement, includ-
ing a reduction of Tristar’s fees. The 
trustees met on 15 and 16 November 
2007, when Tristar’s appointment was 
approved. The decision, was recorded 
in the minutes of the meeting. After 
further discussions the agreement was 

reached on finalising the appointment of 
Tristar as the Independent Investment 
Consultant to the Fund despite strong 
objections having been raised by certain 
Trustees and these were noted. On 28 
November 2007, the Fund sent a let-
ter to NBC terminating its services as 
investment advisor to the Fund and 
requesting it to make arrangements 
to hand over its investment consulting 
duties to Tristar. 

On 11 December 2007, 3 five trus-
tees wrote a letter to the principal officer 
of the Fund, objecting to the manner in 
which the appointment of Tristar was 
conducted, particularly because the 
decision was taken without a formal 
vote. On 14 December 2007, Mr Tsolo 
and Ms MacIntosh signed the agree-
ment on behalf of the Fund. On the 
same day, the sub-committee circulated 
the finalized agreement to all the trus-
tees, as contemplated in the November 
meeting. On 19 December 2007, the 
agreement was signed on behalf of 
Tristar. In the wake of the letter of 11 
December 2007, the trustees held a spe-
cial board meeting on 5 February 2008, 
when some trustees voiced their objec-
tion to Tristar’s appointment. However, 
after some debate, the trustees agreed 
that the appointment of Tristar would 
stand despite the objection. 

On 17 April 2008, the trustees 
took a decision by a vote of more than 
two-thirds, to cancel the appoint-
ment of Tristar, contending that the 
agreement was invalid because the 
signatories on behalf of the Fund did 
not have the authority to conclude it. 
It also contended that the agreement 
was ultra vires the rules of the Fund. 
Tristar viewed the Fund’s stance as a 
repudiation of the agreement, which it 
accepted. This set in motion litigation in 
the Gauteng Local Division of the High 
Court, Johannesburg (the high court). 
The litigation culminated in a trial in 
which the Fund, as the plaintiff, sought 
an order declaring the agreement void, 
for the reasons mentioned earlier. The 
Fund also claimed repayment of the sum 
paid to Tristar in performance of the 
agreement. Tristar denied the Fund’s 
allegations, and counter-claimed for 
the accrued income for the unexpired 
period of the agreement, as well as for 
damages arising from the Fund’s cancel-
lation of the agreement. The trial court 
declared that the agreement was valid 

 ■ Breach of contract

 ■ Ultra vires 

 ■ Quantum 

 ■ Damages 

Common Law
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and was thus unlawfully terminated 
by the Fund. It accordingly dismissed 
the Fund’s claim and upheld Tristar’s 
counter-claim in the amount of R20 
139 810.96, but dismissed its damages 
claim. The high court granted both the 
Fund and Tristar leave, respectively, to 
appeal and cross-appeal its order. 

There are three issues in the appeal. 
The first is whether the Fund’s repre-
sentatives who signed the agreement, 
were authorised to do so. If this issue is 
decided in Tristar’s favour, the Fund’s 
alternative attack is that the agreement 
was ultra vires the rules of the Fund. The 
third and final issue concerns Tristar’s 
counter-claim for the accrued income. 
I consider these, in turn. With regard to 
the authority issue, the Fund predicates 
its argument on rule 13.6.8 of its rules. 
It provides that all decisions of the trus-
tees shall require the support of at least 
two-thirds of each of the employer and 
member trustees. It is common cause 
that no voting took place when the 
decision to appoint Tristar was taken. 
It was submitted on behalf of the Fund 
that in the absence of a vote, it was not 
possible to establish whether the requi-
site two-thirds of the trustees had been 
met. Accordingly, it was argued, there 
has not been compliance with the rule. 
In this regard, reliance was placed on 
Numsa v Cosatu – Case No: 32567/13

There, the court found that the 
absence of voting on a resolution to 
suspend the General Secretary of 
COSATU rendered the decision irreg-
ular and unlawful. Casatu’s case is 
distinguishable from the present case 
in one material respect. Cosatu’s con-
stitution expressly prescribed voting by 
members of the central executive com-
mittee over a motion for the suspension 
of the General Secretary. There is no 
such obligation in rule 13.6.8. All that 
is required is that resolutions must be 
carried by a two-third’s majority. The 
rule does not stipulate how the existence 
of the threshold is to be ascertained. 
Tristar contends that in the absence of 
a stipulated method, it is permissible 
for the Board to employ any method to 
determine the requisite level of support 
for a particular decision. In this regard, 
Tristar relies on the practice usually 
followed by the Fund when passing 
resolutions. It is not disputed that his-
torically, decisions of trustees have been 
adopted consensually, without a formal 

vote. Thus, even though some trustees 
might speak against a resolution and 
have reservations about it, if ultimately 
they are prepared to ‘live with it’, so to 
speak, then it is carried. The appoint-
ment of Tristar was no different. 

It appears from the minutes of the 
meeting that there were indeed strong 
sentiments against the decision by 
some trustees. Ultimately, however, 
after exhaustive debate, a decision was 
reached to appoint Tristar. It is there-
fore apparent that the Board was able 
to establish the requisite two-thirds 
threshold satisfactorily without a formal 
vote. In this regard, it is instructive that 
all the decisions of the trustees, except 
one, were adopted in this manner. The 
only exception was the one taken on 17 
April 2008, reversing Tristar’s appoint-
ment. But, as is apparent from the 
evidence, that decision was self-serving, 
and only taken by vote for the sole pur-
pose of removing Tristar and reinstating 
NBC. Rather than bolstering the Fund’s 
argument for a formal vote, that deci-
sion fortifies Tristar’s assertion that the 
November 2017 decision, like others 
before, was taken by consensus, and 
that this was the method employed by 
the trustees to determine whether the 
two-thirds threshold had been reached. 
It is worth noting that both the decision 
to appoint NBC, and later to reinstate 
it in August 2008, were not taken by a 
formal vote. 

The Fund’s insistence on a formal 
vote, in the circumstances, is without 
merit. It is clear from the factual back-
ground leading to the decision to appoint 
Tristar that it was a carefully considered 
and managed process: A decision was 
taken to diversify consulting services; 
potential service providers were identi-
fied; prospective consultants, including 
Tristar made presentations; Tristar was 
identified as a preferred bidder; Tristar’s 
fees were clarified (and reduced), with 
the involvement of the Fund’s attorneys; 
Tristar was appointed in 8 November 
2007 and the agreement was signed on 
behalf the Fund on 14 December 2007 
by Tristar on 19 December 2007. 

Viewed in light of these events, the 
inescapable conclusion is that the 
Fund’s representatives had the author-
ity to sign the agreement on its behalf. 
It follows that the Fund’s assertions 
to the contrary lack merit. Given this 
conclusion, I do not deem it necessary 

to consider the two further disputes 
regarding the issue of authority, namely 
whether the appointment of Tristar was 
subsequently ratified, and whether issue 
estoppel operated against the Fund. The 
trial court found in favour of Tristar on 
both issues. I turn briefly to the Fund’s 
alternative attack, that the agreement 
was ultra vires the rules of the Fund. It 
is based on rule 13.7.5, which provides: 
‘The Trustees may appoint administra-
tors and consultants on such terms as 
they may determine and may withdraw 
any such appointment at any time; pro-
vided that a consultant shall not rank 
as officer of the Fund.’ The Fund’s argu-
ment is that because the rule allows the 
Fund to withdraw an appointment at 
any time, an agreement which purports 
to run for a fixed term such as a three-
year term provided for the impugned 
agreement, is ultra vires and invalid. 

I have some doubt that a rule which 
permits a fund to terminate a contract 
contrary to its terms is enforceable 
against a third party such as Tristar 
as this would mean that it permits the 
fund to breach or repudiate any agree-
ment. But it is not necessary to decide 
this question, as I do not think that this 
is a sensible or business-like interpre-
tation of the rule. In my view the rule 
simply gives the Fund the power to law-
fully terminate a contract, whatever its 
duration. The rule does not give it the 
power to terminate a fixed-term con-
tract contrary to its terms as this would 
necessarily imply that all contracts 
concluded by the Fund are invalid 
unless they had summary termination 
clauses. This would make the conduct 
of business by the Fund with service 
providers unworkable and result in an 
absurd and unworkable interpretation 
of the rules. It follows that the first two 
issues, namely whether the Fund’s rep-
resentatives were authorised to sign the 
agreement, and whether the agreement 
was ultra vires the rules of the Fund 
must be decided in favour of Tristar, as 
the high court correctly found. 

What remains to be considered is 
Tristar’s counter-claim for the accrued 
income. In terms of the agreement, the 
Fund undertook to pay Tristar a basic 
annual fee of 0.2 per cent per annum 
for the gross returns of the Fund. The 
fee was payable in monthly instalments 
on the last day of each month following 
the commencement of the agreement. 
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The claim involves a computation of fees 
that Tristar would have earned over the 
applicable period, and of the saved costs 
for the Fund. Thus, the payment of a 
basic fee was contingent upon Tristar 
saving the Fund transaction and other 
costs over an eighteen-month period. 
The method for calculating the savings 
was this: establish the costs through 
the assistance of an advisor and the 
custodian bank at the beginning of  
the eighteen-month period, and per-
form the same exercise eighteen months 
later, in order to establish the savings. 

The Fund contends that the basic 
fee was not proved because Tristar did 
not demonstrate the cost savings prom-
ised in the agreement. However, it does 
not lie in the Fund’s mouth to make 
this assertion. It terminated the agree-
ment well before the eighteen-month 
period contemplated in the agreement. 
Tristar was consequently unable to give 
the Fund the benefit of its advice over 
that period, and the actual cost sav-
ing could not be computed. The result 
is that the evidence in this regard was 
bound to be speculative. Tristar relied 
on the evidence of Mr Alex Burn, its 
Chief Executive Officer, and Mr Brian 
Abrahams, an independent chartered 
accountant. Mr Burn testified about a 
presentation he made at the trustees’ 
meeting on 28 February 2008, at which 
he reported that Tristar had had meet-
ings with the Fund’s custodian bank 
(Standard Bank) and had managed to 
reduce the fees charged by the cus-
todian to the Fund. He was emphatic 
that, given its past performances, 
Tristar would have been able to achieve 
a reduction in fees from certain asset 
managers. According to him, there had 
never been a situation where Tristar 
was unable to achieve this.

With regard to the cost savings 
Tristar actually brought about by April 
2008, Mr Burn explained that Tristar 
had negotiated lower custodian, man-
date, and script lending costs on behalf 
of the Fund. According to him, the fact 
that Tristar had achieved a cost sav-
ing in respect of the custodian’s costs 
was an indication that Tristar had com-
menced the process of achieving cost 
savings for the Fund. Mr Abrahams 
testified that the lost revenue would 
be based on the estimated value of the 
assets which would be determined, 
among others, by the market returns 

and by the investment consulting advice 
rendered by Tristar over the period of 
the agreement. In his opinion, the key 
factors would be the unique character-
istics, including the investment assets 
and objectives of the Fund itself, rather 
than those of other funds subject to 
Tristar’s investment consulting advice 
over the period of the agreement. He 
postulated the basic annual fee using 
the actual market value of the Fund’s 
assets over the period of the agreement. 

Counsel for the Fund criticised the 
evidence presented on behalf of Tristar. 
According to counsel, the only basis 
on which returns would have been 
achieved through Tristar’s advice was to 
examine the actual results achieved by 
Tristar’s other clients, using the same 
advice over the period of the agreement. 
Because this information was not pro-
vided, it was impossible to determine 
the claim properly. To my mind, this 
criticism is not warranted. As explained 
by Mr Abrahams, the key factors would 
be the unique characteristics, includ-
ing the investment assets and objectives 
of the Fund itself, rather than those of 
other funds subject to Tristar’s invest-
ment consulting advice over the period 
of the agreement. Because of the inher-
ently speculative nature of the evidence, 
the court could only do its best to 
assess whether the requisite cost saving 

was likely to have been achieved had 
Tristar’s appointment not been termi-
nated. Indeed, the trial court adopted ‘a 
robust approach’ in the computation of 
Tristar’s accrued income. What is more, 
the fact that the evidence is open to crit-
icism is no reason for the court not to 
make an award. In Southern Insurance 
Association Limited v Bailey NO 
1984 (1) SA 98 (A) at 113F-114 E 
Nicholas JA observed that determining 
an appropriate award in circumstances 
such as the present manifestly involves 
guesswork to a greater or lesser extent. 
But, the learned judge remarked, ‘the 
Court cannot for this reason adopt a non 
possumus attitude and make no award.’ 
The learned judge then referred to the 
dictum in Hersman v Shapiro & Co 
1926 TPD 367 at 379 where Stratford 
J said: ‘Monetary damage having been 
suffered, it is necessary for the Court to 
assess the amount and make the best 
use it can of the evidence before it. There 
are cases where the assessment by the 
Court is little more than an estimate; but 
even so, if it is certain that pecuniary 
damages have been suffered, the Court 
is bound to award damages.’ 

Given all these considerations, I am 
of the view that there is no basis for this 
court to interfere with the award made 
by the high court in respect of Tristar’s 
accrued income.
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Elizabeth Idigbe – Female Managing Partner of the Year and her team

L-R: Joke Aliu and Kofo Dosekun of Aluko & OyebodeL-R: Kamal Shah of Stephenson Harwood LLP and a guest

L-R:  Bebe Clement of Law Digest and Dr Remi Banjoko of SolaceL-R: Olubunmi Fayokun of Aluko & Oyebode and Dr Adesegun Akin-Olugbade of AFC
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Team from Aluko & OyebodeL-R: Oludamola Akindolire – Director Alphamead, Bebe Clement and Damola Adegboye

L-R: Azeezah Muse-Sadiq of Banwo & Ighodalo and Chinekwu Duru of Africa Finance Corp.

L-R: Ibironke Onisuga and Yinka Atere of TNP (Litigation & Dispute Resolution Team award winner)

Busola Bayo-Ojo collecting the Life Time Achievement award on behalf of Chief Bayo Ojo SAN, FCIArb, 
CON
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The award winners

Delegates from Punuka Attorneys & Solicitors

Damola Adegboye – Event Master of Ceremony

Guests at the DinnerNgozi Okonkwo of Oando presenting the in-house team of the year award to the Africa Finance Corp.
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Guests at the Dinner

L-R:  Yomi Okunnu presenting to TemplarsL-R:  Kamal Shah, Hamid Abdulkareen and Roderick Cordara QC

L-R:  Seyi Clement, Justina Lewa (General Counsel of the Year winner) and  guest. Guests at the dinner

L-R:  Doyin Rhodes-Vivour and Justina Lewa
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Left to Right: Michael Denenga, (Partner, Dentons); Terence Saayman (Head of Risk at the Johannes-
burg Stock Exchange) and Ms. Tinuade Awe (Executive Director and Head of Regulation at The Nigerian 
Stock Exchange).

Left to right: Ms. Tinuade Awe and Mrs. Irene Robinson – Ayanwale (Head, Legal Services Department 
of The NSE)

A cross section of delegates at the training

Left to right: Mr. Yomi Adeyemi, Mr. Patrick Ajayi and Mr. Chidi Agbapu (Council members NSE)Delegate at the workshop
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L-R: Ms. Awe, Terrence Sayman (Head, Risk at JSE) and Marylin Ramblin – Nova One Group.Michael Voisin and Mark Drury (Partners Linklaters LLP, speaking on “Exchange Traded Derivatives 
(ETDs) and Central Clearing Counterparties”. 

A delegate asking a question during an interactive session at the trainingLeft to right: Mr. Yomi Adeyemi, Marylin Ramplin (Training Facilitator and Founder, Nova One Group, 
South Africa, Mr. Wole Adeosun, Alhaji Kwairanga Umaru, Ms. Tinuade Awe and Terence Saayman.

Ms. Tinuade Awe making a presentation to Prof. Fidelis Oditah, QC, SAN.Training Facilitator, John Oriogun, Managing Partner, Oriogun PLLC, New York, speaking on “Litigations/ 
disputes in Derivatives and CCP Transactions: International Perspectives”.
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L-R:  Dr Babatunde Ajibade, SAN and Chief SPA Ajibade (founder SPA Ajibade & Co)

L-R:  Chief SPA Ajibade (founder SPA Ajibade & Co) and Hon. Justice Olayinka Ayoola JSC (Retired Justice 
of the Supreme Court of Nigeria)

Chief SPA Ajibade (founder SPA Ajibade & Co)

Mr. Olayimika Olasewere (Partner SPA Ajibade & Co.), Mr. Adeniyi Adegbonmire SAN (Partner Aluko & 
Oyebode), Hon. Justice Olayinka Ayoola JSC, Chief SPA Ajibade, Dr. Babatunde Ajibade SAN, Hon. Justice 
Opeyemi Oke (Chief Judge of Lagos State), Mr. John Onyido (Partner SPA Ajibade & Co.), Mrs. Funmilola 
Odunlami (Lagos State Solicitor General & Permanent Secretary, Ministry of Justice), and Oluwabukola 
Iji (Partner SPA Ajibade & Co.).

“The cutting of the 50th birthday cake”.
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Hon Justice Opeyemi Oke – Chief Judge of Lagos StateL-R:  Dr Babatunde Ajibade, SAN, Funmilola Odunlami (Solicitor General and Permanent Secretary, Lagos 
State Ministry of Justice, Chief SPA Ajibade and Rtd Hon. Justice Olayinka Ayoola JSC

L-R: Hon Justice Opeyemi Oke and Rtd Hon. Justice Olayinka Ayoola JSCL-R:  Dr Babatunde Ajibade, SAN, Hon Justice Opeyemi Oke and Rtd Hon. Justice Olayinka Ayoola JSC

Hon. Justice Olayinka Ayoola JSC (Retired Justice of the Supreme Court of Nigeria)Hon Justice Opeyemi Oke unveiling the publication
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L-R:  Chief Godwin Obla SAN, FCIArb and Roderick Cordera QC

Prof Gbolahan Elias SANBebe Clement – Business Development Director – Law Digest

Chief Godwin Obla SAN, FCIArbDr Khrushchev Ekwueme



23

www.nglawdigest.com Law Digest Winter 2017
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L-R: Babatunde Fagbohunlu SAN,  Dr Khrushchev Ekwueme and Chief Godwin Obla SAN, FCIArbL-R:  Yomi Okunnu, Seyi Clement and Howard Davies

L-R: Hamid Abdulkareem, Kamal Shah, Roderick Cordara, QC, Dr Babatunde Ajibade SANDr Babatunde Ajibade SAN



24

www.nglawdigest.com Law Digest Winter 2017
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L-R:  Seyi Clement and Bebe Clement

L-R Aderinsola Fabure and Babatunde Ogungbamila of Olisa Agbakoba Legal

Doyin Rhodes-Vivour of Doyin Rhodes-Vivour & CoYinka Soyombo of Yinka Soyombo & Co
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You were appointed to the post of MD 
of the Niger Delta Holding Company 
in 2016, knowing the state of the 
company and the high public expec-
tations, did you consider that this 
could be a poisoned chalice? 

First let me say that I am most grate-
ful to Our President, His Excellency, 
Mohammed Buhari for giving me the 
opportunity to serve my country by 
appointing me to this position. I am 
also grateful to His Excellency, the Vice 
President, Professor Yemi Osinbajo, 
SAN, in whose office I was serving before 
this appointment. As you may recall, 
before my appointment to Niger Delta 
Power Holding Company (NDPHC), I 
was a Senior Special Assistant on Power 
Privatisation to the President in the 
Office of the Vice President. 

I was also the Acting Head of the 
Advisory Power Team in the Office of the 

Vice President. These positions coupled 
with my experience over the years in the 
power sector from the reform and pri-
vatisation of the sector to advisory work 
at the then newly established Nigerian 
Bulk Electricity Trading Company PLC 
(NBET), exposed the challenges of the 
sector to me and in a way prepared me 
for the work ahead. 

I never saw the appointment as a poi-
soned chalice but a great a opportunity 
to contribute my quota in the arduous 
task to light up Nigeria. I can confidently 
say that from the onset, I understood 
clearly the mandate given to us by 
His Excelleny, the President and I am 
working very hard with my colleagues 
at NDPHC and to, by the grace of God, 
achieve that mandate by completing the 
many power projects we met on ground 
while embarking on some other inter-
vention projects to boost power delivery 
to Nigerians. 

You head an organization with poor 
history in terms of project manage-
ment and service delivery, historic 
lack of investment, poor liquidity, 
structural and operational difficul-
ties. An organization which many 
within the industry have questioned 
its relevance and/or its ability to 
deliver on its remit. Do you some-
times feel that you have an impossible  
job?

I would be very surprised to see any-
body who imagines that NDPHC has a 
poor history of service delivery. On the 
contrary, the company has done a lot in 
terms of projects delivery across the var-
ious segments of the electricity chain. In 
electricity generation, the company has 
delivered generating units close to 3,000 
MW. This is over 40% of the 7,000 MW 
available capacity in the country today. 
NDPHC has eight (8) power stations on 

Chiedu Ugbo
with

I N T E R V I E W

By Seyi Clement
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the grid out of its original mandate of 
ten power stations. Despite the chal-
lenges in the sector, these power plants 
are well operated and maintained. 

In electricity transmission, NDPHC 
has delivered several projects including 
ten (10) 330kV substations with over 
5,000 MVA of 330kV/132kV transfor-
mation capacity and seven (7) 132kV 
with over 3,000 MVA of 132kV/33kV 
transformation capacity and about 
3,000 KM of 300kV and 132kV trans-
mission lines. We have also successfully 
delivered on the expansion of about 
thirty-six (36) existing TCN 330kV and 
132kV substations. 

In distribution, we have delivered 
over 1,700 KM of 33kV distribution 
lines and several injection substations 
with over 1,500 MVA of transformation 
capacity; 2,600 KM of 11kV lines and 
over 25,000 completely-self-protected 
(CSP) distribution transformers. NDPHC 
has delivered all the gas infrastructure 
projects on its stable. These include gas 

metering and receiving stations in our 
power plants and required pipelines for 
gas supply to the power plants. 

A company with this history of pro-
ject delivery cannot be said to have a 
poor history of service delivery; and 
anybody who questions its relevance 
or ability to deliver would at best, be 
doing a great disservice to our country, 
Nigeria. If every electric power company 
in Nigeria had performed as we did (and 
are doing), Nigeria would have been out 
of the doldrums in the electricity sector 
by now. 

I do not at all feel that I have an impos-
sible task as my task is well-cut out. 
We know the challenges, we understand 
the terrain, we have the experience and 
we are on upward trajectory to resolv-
ing the infrastructure challenges in the 
power sector, and with the unflinching 
support and commitment of our Board 
Chairman and the Vice President of the 
Federal Republic of Nigeria, and the 
Honourable Minister of Power, Works 

and Housing we are certainly pushing 
to make our mark, which is anchored 
on our mandate to deliver power to 
Nigerians.

Basically, we have come in to ensure 
that those projects that are ongoing are 
completed and make them functional 
to deliver power to Nigerian people. 
Projects that were hitherto tied down as 
result of community issues especially 
wayleave are resolved and this we have 
done in Akwa Ibom, Cross-Rivers, Abia, 
Enugu States, etc.,

Yes, there are challenges but with the 
support and commitment of our Board 
Chairman who is the Vice President of 
the Federal Republic of Nigeria, and the 
Honourable Minister of Power, Works 
and Housing who is driving the policy 
thrust of the sector as well as other key 
players like the NERC, NBET we are cer-
tainly pushing to make our mark, which 
anchored on our mandate to deliver 
power to Nigerians.

From Left To Right: The Chief Operating Officer, NDPHC Geregu Power Station, Engr. Mohammed D.Dauda, Mr Chiedu Ugbo, General Manager, Generation 
NDPHC, Engr. Foluso Akarakiri and Head Transmsion NDPHC, Dr. Yusuf Yare during the inspection of the power station in Geregu, Kogi State.
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Would we be correct in describing 
the state of power generation and 
distribution in Nigeria as dire? If so, 
what role could the Niger Delta Power 
Holding Company play in reversing 
this sorry state of affairs?

Electricity supply may be poor now 
but we are definitely not in a hope-
less situation. We are not helpless. The 
administration of President Buhari is 
extremely committed to taking Nigerians 
out of the woods in the sector. The com-
mitment is palpable and unprecedented 
in our recent history. With less than 
3000 MW electricity generation in May 
2015 and weak transmission infra-
structure followed by several months 
of incessant pipeline vandalism, this 
administration has moved power gen-
eration to 7,000 MW and transmission 
capacity close to that as well. Even at 
that the administration is not resting on 
its oars. President Buhari is unwavering 
in his commitment. 

The Vice President, Prof. Yemi 
Osinbajo, SAN, and the Honourable 
Minister of Power, Works and Housing, 
Mr. Babatunde Raji Fashola SAN are 
working relentlessly to ensure availabil-
ity of electricity in Nigeria. At NDPHC, 
we have no other choice than to double 
our efforts to deliver on our mandate. 
Presently, we are working on thirty-
three major transmission projects, 
and about 78 distribution projects, in 
addition to completing the constriction 
of the outstanding power plants – two 
simple cycle power stations and the 
steam turbine component of ensuring 
the efficient operation and maintenance 
of our power plants. 

When I assumed office in June 2016, 
I met many of our completed power 
plants with either lack of gas especially 
for power plants west of the delta or lack 
of grid evacuation capabilities for power 
plants in the east of the delta. In fact, 
our Olorunsogo Power Plant was hardly 
operational due to lack of gas. With the 
Federal Government’s intervention in 
resolving the restiveness in Niger Delta, 
we have since seen very significant 
improvement in gas supply. We now 
have sufficient gas to power as many 
units of our power plants west of delta as 
are dispatched by the system operator. 

With respect to our power plants 
in the eastern delta, we focused on 
resolving the evacuation challenge. 

The transmission switching station 
at Ikot-Ekpene and the twelve circuit 
330kV lines to and from the substation 
were under construction but work was 
seriously affected by right-of-way and 
vandalism challenges, some with litiga-
tion and restraining orders. 

I had no choice than to personally 
attend the various communities and 
with the support of the Honourable 
Minister of Power, Works and Housing 
and some State Governors, resolve the 
issues with the communities. This ena-
bled us to complete the projects. These 
include the Ikot-Ekpene Switching 
Station which is a major hub for evac-
uation of about 1,000 MW hitherto 
stranded in our power plants in Alaoji 
near Aba and Calabar. 

The double circuit lines from Calabar 
to Ikot-Ekpene, Alaoji to Ikot-Ekpene 
and Ikot-Ekpene to Ugwuaji (Enugu) 
were also completed. The switching 
station was commissioned in November 
2016. That resolved our power genera-
tion plants are now available to run as 
many units from the power plants as 
are dispatched by the system operator 
because we have full gas commitments 
to both plants. 

In the last one year we have also 
completed close to twenty (20) distri-
bution injection substations across the 
country. Again, we have restored most 

of the units in our power plants thereby 
increasing our available capacity. These 
are parts of the role of NDPHC in revers-
ing the electricity challenges. However, 
we are not stopping here. We are not 
unaware of the enormous challenges in 
the sector. For example, when the gas 
and evacuation challenges mentioned 
earlier were resolved, we were faced with 
a new challenge – generation and load 
imbalance. It is indeed a paradox that 
there is no load for the 7,000 MW avail-
able capacity in Nigeria today, yet there 
is no grid electricity in many homes in 
Nigeria. But that is the truth; generation 
is reasonably available but the distri-
bution companies are not off-taking the 
load unfortunately. 

Again, NDPHC by virtue of its unique 
position has a clear role to play to unlock 
the stranded generation to end-users. 
Happily, the Honourable Minister of 
Power, Works and Housing, recently 
made the eligible customer declaration. 
We are working at taking advantage of 
this declaration to identify those eligi-
ble customers close to our power plants. 
Once they are identified, we will engage 
with them on bilateral basis and make 
the necessary evacuation investments 
to serve them directly from the unuti-
lized units in our power plants. 

We are also working with the distribu-
tion companies to improve their critical 

Left to Right: Honourable Minister of Power,Works & Housing, Mr. Babatunde Raji Fashola, 
SAN, the Executive Governor of Nasarawa state, HE. Alhaji Umar Tan ko Al-Makura, The Deputy 
Governor of Nasarawa State, HE. Silas Agara, and Chiedu Ugbo after the commissioning of NDPHC 
2x7.5MVA, Distribution Injection a substation in Maria, Nasarawa State in January 2018.
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distribution infrastructure that would 
ease electricity flow to homes. Recently, 
we completed a 33kV distribution line 
spanning several kilometers from our 
Oke-Aro transmission substation near 
Lagos through Gaun, Magboro, Ibafo 
to Mowe in Ogun States. With this 
line, Ibadan Electricity Distribution 
Company is now able to connect the 
communities with a population of over 
100,000 who before now had not seen 
grid electricity for upwards of 10 years. 
We doing the same for all our power 
plant and transmission projects host 
communities and other communities 
across the country.

We are also working at providing the 
necessary infrastructure to serve some 
industrial clusters. These are in addition 
to our on-going thirty-three (33) projects 
in transmission and seventy eight (78) 
projects in distribution as well as the 
efficient operation and maintenance of 
our eight (8) power plants currently on 
the national grid.

You recently lamented that over 
N105 billion debt is owed to the com-
pany, which represents about 50% of 
your invoices. In fact, you said that 
the percentage of your invoices set-
tled has been decreasing year on 
year. You have had bailouts from the 
Central Bank. This is obviously not a 
long-term solution. How did you find 
yourselves in this position and what 
can be done to change this?

The biggest single challenge this admin-
istration met in the sector is the market 
liquidity challenge. The market owes us 
that much and more now because of the 
payment shortfall from the distribution 
companies. In 2016 we received pay-
ment of an average of 25 per cent of 
our invoices. The distribution compa-
nies may have their challenges but that 
is the whole purpose of the privatization 
– the private sector should ordinarily 
have more creative ways of resolving 
business challenges. 

I have eight power stations running 
and at the end of the month I get 25 per 
cent of my invoices, and I have to pay 
for gas, O&M, staff salaries and other 
expenses including annual expenses 
like insurance. That was our predica-
ment until the Honourable Minister, 
again took the bull by the horn, obtained 

the necessary approval for N701 billion 
payment assurance for the sector. This 
ensures that generation companies are 
able to pay for their gas consumption 
regardless of the low level of remit-
tances from the distribution companies 
to Nigerian Bulk Electricity Trading 
Company (NBET). In this 2017 there is 
a gradual improvement in the payment 
from the power market. 

We are now getting about 30 per cent 
of our invoices and NBET through the 
N701bn payment assurance scheme 
ensures that generation gas bills are 
settled directly so that whatever hap-
pens in the market, generation will not 
be disrupted. In addition to the Federal 
Government’s intervention through the 
payment assurance programme, there 
is also the eligible customer declaration 
by the Honourable Minister of Power 
Works and Housing, which I mentioned 
earlier. This declaration allows genera-
tion companies like us to deal with 
high industrial consumers on bilateral  
basis. 

I have also mentioned earlier that 
we are working with the distribution 
companies to make the necessary 
investments in critical infrastructure 
that would improve their electricity off-
take and reduce losses in the system. 
The Government has also come up with 
the Power Sector Recovery Programme, 

which is currently being implemented. 
These are some of the measures being 
deployed and I am optimistic that very 
soon Nigeria would be out of the woods 

Aside from the liquidity issue, you 
are also constrained by uncertain-
ties in the adequacy of the gas supply 
arrangements. What can be done to 
address this issue?

The government has done a lot of work 
to improve gas supply to the power 
plants including pipeline security and 
more work is ongoing to ensure that 
we have sustainable supply of gas mol-
ecules to fire the plants.

You are making great strides in the 
development of the country’s solar 
power capacity, with the partnership 
with Azuri Technologies to launch 
PayGo solar in Nigeria and the launch 
of the Solar Home Systems at Wuna, 
are these initiatives borne out of the 
uncertainty around the gas supply 
arrangement or are they simply an 
expansion of your remit?

Yes, in January this year, the Chairman 
of our Board and the Vice President, His 
Excellency, Professor Yemi Osinbajo, 

From L-R: Deputy Managing Director Rockson Engineering, Engr. Biyi Sangowawa, briefing, Mr. 
Chiedu Ugbo during his inspection visit to NDPHC Omoku Power station in Rivers state, General 
Manager, Generation, Engr. Foluso Akarakiri, Chief Operating Officer, Omoku Power station Engr. 
Chinedu Iwuagwu and Technical Assistant to MD/CEO, NDPHC, Engr. Sa’adu Mohammed.
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SAN, launched our Solar Home Systems 
as part of NDPHC support for the 
Presidential initiative on renewable 
energy in the country and this particu-
lar scheme is targeted toward the rural 
communities across the country that 
are off the grid. Wuna, a community in 
Gwagwalada Area Council was used as 
a test case where about 200 Solar Home 
Systems were provided. Presently, about 
5,000 units have been installed in com-
munities in Kano and Katsina States. It 
is a Presidential Initiative borne out of 
the necessity to ensure that communi-
ties not on the grid also have access as 
well. 

At the turn of the year, the Vice 
President said the government has 
set in motion machinery to ensure 
7,000 megawatts at the 1st quarter 
of 2017. Since that statement, the 
country has hardly generated above 
3,000 megawatts consistently. What 
is NDPHC doing to increase the coun-
try’s power generation capacity?

Just as His Excellency, The Vice 
Presdent, promised, the country has 
since hit the 7,000 MW availability 
mark. And it is not true that the coun-
try cannot generate more than 3,000 
MW. If you check the records, (for 
example, from National Control Centre 
daily broadcast) you would confirm that 
actual generation has since increased 
to well-over an average of about 4,500 
MW for a couple of months now. In fact, 
we have records of peak generation of 
over 4,700 MW for some days and we 
could easily hit 10,000 MW given the 
over 12,000 MW installed capacity. 

However, efforts now are targeted 
at ensuring off-take of the 7,000 MW 
available capacity by the distribution 
companies while more units are being 
brought in. There is also a lot of work 
going on in the off-grid space by my 
colleague at the Rural electrification 
Agency. At NDPHC, we working tirelessly 
to first ensure that all the units in our 
complete power stations are restored. 
We are also doing everything possible 
to complete our power stations under 

construction in Gbarain, Bayelsa State, 
Omoku, Rivers State and Egbema, Imo 
State. 

In Gbarain, we are working on 
completing the second unit and that 
is expected to be commissioned this 
year. This will bring the capacity of the 
power plant to 250MW (ISO). There 
is also work on-going for the installa-
tion of the steam turbine components 
that will complete our Alaoji Power 
Station as a Combined Cycle Power 
Station. Presently, the power station 
is operating in simple cycle with four 
gas turbines (GT) units of a total of 450 
MW. Completion of the steam cycle will 
add about 300 MW thereby bringing the 
capacity of the station to 750 MW as 
the plant has been redesigned down to 
2-2-1 model of 2 GT to 2 HRSG only with 
1 ST instead of 2-2-2 which would have 
given 1074MW. 

Ultimately, we are striving to achieve 
the full installed capacity of our ten 
power stations which is put at slightly 
over 5,000MW (ISO). That is in gen-
eration segment while in transmission 

L-R: Alhaji Babayo Shehu, Executive Director Finance & Administration, Mr. Chiedu Ugbo and Executive Director Engineering & Technical Services 
(E&TS), Engr. IfeOluwa Oyedele at a meeting with NDHC staff held at the NDPHC Headquarters in Abuja.
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more projects are being constructed to 
help wheel all the electricity generated 
and also more activities in construction 
of distribution injection substations, at 
33kV and 11kV level to bring the elec-
tricity to the homes of consumers. 

You have restarted the privatization 
with the privatization of the Calabar, 
Geregu and Omotosho power plants, 
after a long hiatus. How were you 
able to convince the stakeholders to 
restart the process and what differ-
ence would this process make to the 
country’s generation and distribu-
tion capacity?

The Privatization of the 10 NDPHC power 
stations started in 2012. I was part of 
that process as coordinating the legal 
work stream. By 2014, the preferred bid-
ders had emerged with total bid offers of 
$5.7bn for 80 per cent of the shares of 
the power generation companies. Each  
of the power stations was corporatized 
into a separate legal limited liability 
company with ownership denoted albeit 
wholly owned by NDPHC. So what is 
being sold is 80 per cent of the shares 
of each of these subsidiaries and we 
received a total offer of $5.7bn for 80 per 
cent of the shares of the ten companies. 

It is instructive to note that this 
administration did not stop the pro-
cess of privatization of the power plant 
companies. There were both NDPHC 
internal issues and sector-wide chal-
lenges to the completion of the process. 

The internal issues had to do with the 
completion of some of the plants and 
sustainable gas supply to the plants. 
The challenges have now substantially 
been resolved. In fact prior to my arrival 
at NDPHC, as the Managing Director, 
His Excellency, the Vice President, had 
granted the request of the NDPHC to 
continue the privatization in phases 
as the power plants are completed and 
there is gas commitment. 

The first phase in this approach 
includes Calabar, Omotosho and 
Geregu power plants. We would have 
since completed the privatization of 
these three companies save for the 
sector-wide liquidity challenge and 
the issues around electricity off-take 
by the distribution companies. We 
are diligently working with BPE, the 
transaction advisers and of course, the 
preferred bidders to find a suitable miti-
gating mechanism for this challenge to 
enable us to close the transactions as 
quickly as possible.

What are you doing to ensure that this 
process is not stalled again, consider-
ing that some of the issues which led 
to the hiatus such as the uncertainty 
of gas supply arrangements to the 
plants are still with us today?

We are doing a lot to ensure that process 
is not truncated or delayed. We are com-
peting the power plants as I mentioned 
earlier. We are constantly securing gas 
supply committed for most of the power 

plants except Ogorode and Benin and 
for both we are constantly engaging the 
Gas aggregation Company of Nigeria for 
issuance of gas purchase orders (GPO). 
We are also working with the govern-
ment to resolve the sector-wide revenue 
challenge. Our contribution in this 
regard is in the construction of projects 
that will ease electricity transmission 
and distribution.

How would you describe your rela-
tionship with the DISCOS?

We do not have any arms-length rela-
tionship with the Discos as we are yet to 
have any bilateral trading relationship 
with them. Presently, we supply them 
commercially through NBET. Thus, as 
we say in law, there is no privity of con-
tract between each of the Discos and 
NDPHC. This is not to say that we do 
not have any relationship with them 
at all. We do, and that relationship is 
cordial. As you may know, we are in 
the three segments of the value in our 
projects construction. We intervened in 
construction of injection substations 
and distribution lines at both 33kV and 
11kV voltage levels. 

These lines run into several kilom-
eters in distance. We have over 300 
Injection substations, which we built 
and handed over to Discos to manage. 
We installed over 25,000CSP trans-
formers across the country. Right now 
various intervention injection substa-
tions are being executed by NDPHC to 
help the Discos distribute electricity to 
the consumers. The Discos are expected 
to pay for the investments on terms to 
be agreed with us but subject to NERC 
accepting and including the assets in 
the Regulated Asset Base of the affected 
Discos. We are waiting for NERC to carry 
out independent valuations of the pro-
ject costs so that we can conclude our 
discussions with the Discos.

It has been reported that the DISCOS 
have refused to activate and use the 
Completely Self Protected transform-
ers that the NDPHC had deployed to 
their various network as part of its 
intervention in the sector. What is 
being done to resolve this impasse 
and how could such conflicts be pre-
vented in the future?

Chiedu Ugbo presenting the Law Digest Africa’s Power & Energy Team of the 
Year award to Templars.



31

www.nglawdigest.com Law Digest Winter 2017

These issues are being resolved with the 
respective Discos. We are now ensuring 
that all our investments in distribution 
are planned with the affected Disco. 
That way, the projects will be easy to 
handover and energize when completed. 

Another bone of contention between 
the NDPHC and the DISCOS is the issue 
of Distribution Substation Operators 
(DSO). Could you explain how the 
provision of DSO could improve dis-
tribution in the county?

A substation is meant to be energized 
and operated once construction has 
been completed and the station is tested 
and commissioned. If not operated, it 
would be vandalized as we have seen 
in many substations completed by our 
company. Again if not operated, then 
it would not serve the community it 
was intended to serve. So, the provi-
sion of DSOs by the Discos to operate 

completed substations is very critical 
to the improvement of electricity in the 
country 

Given all the problems which beset the 
power section in Nigeria, your liquid-
ity challenges, and all other challenges 
which most outsiders would not even 
appreciate, what keep you and your 
team motivated to continue? 

I am motivated by the commitment of 
the President and passion of the Vice 
President and of course the Honourable 
Minister of Power, Works and Housing 
to lighting up Nigeria. I am further moti-
vated by the passion of my colleagues, 
the management and staff of NDPHC 
in project execution. We understand 
clearly what our challenges are and we 
set out a clear strategy to tackle them. 
We brought to bear our past experi-
ences to shape our strategy and that 
has helped us greatly. 

I have a long background in the 
power sector, my colleague in Finance 
and Administration has worked in pub-
lic sector as well as private sector and 
he is managing our resources very well 
while the Executive Director in charge 
of Engineering and Technical Services 
also with long years of project experi-
ence in engineering with private sector 
background. Our collective experience 
and background coupled with the pro-
ject delivery experience of the team at 
NDPHC help us to be able to look at 
issues dispassionately and take a quick 
decision.

You have been in position now for 
more than 12 months, first in an Ag. 
capacity and in now as the substan-
tive Managing Director, which of the 
achievements of the NDPHC would 
you say you are most proud of, not 
only as the MD of the NDPHC, but also 
as a Nigerian?

From L-R: MD/CEO, NDPHC, Mr. Chiedu Ugbo briefing the Vice President, Federal Republic of Nigeria, HE. Professor Yemi Osinbajo, SAN, (middle) and the 
Executive Governor of Imo state, HE. Owelle, Rochas Okorocha during the official visit to NDPHC Egbema Power station in Imo State.
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We have completed several transmis-
sion and distribution projects and are 
doing more with many at over 90 per 
cent completion. However, I will no 
boast about our achievements until all 
Nigerians have access to and are sup-
plied electricity for at least 20 hours 
daily. That is why I am excited when 
communities in places like Magboro, 
Gaun, Asese, Ibafo, Ugwuaji, and other 
communities in the North especially in 
the North East are connected to the grid 
and are happy.

How would you describe your team at 
the NDPHC?

We have a committed and well-moti-
vated workforce in NDPHC. They were 
part of the team that started the project 
and have acquired a lot of experience 
and competencies in their various  
fields and are putting in their best to 
deliver on any assignment given to them. 
I like to delegate and I can call on any 
staff to carry out any assigned job with 
dispatch. I have regular meetings with the 
staff with a view to reassuring them that, 
though my specialization is in privatiza-
tion (and was indeed a senior Special 
Assistant to the President on Power 
Privatisation) I was not appointed to come 
and sack the staff and sell off the assets. 

We have work to do to provide elec-
tricity to Nigerians and we all need to 
work as a team so that we can deliver 

on our mandate. However, any staff who 
is not ready to do his job in line with 
our process will face disciplinary action.  
I am a process person and that I cannot 
compromise.

How would you describe Chiedu 
Ugbo?

As a person, I see myself as one loved 
and led by God. I live by His Grace daily. 
I am a very calm, polite and tactful man 
always doing all I can to avoid conflict 
and discord. It is well ingrained in my 
instincts to understand the need to 
accommodate other peoples’ legitimate 
interests and desires, and I am always 
fair and willing to meet the other person 
half way. I express a spirit of coopera-
tion and compromise and often achieve 
through charm and discretion what 
would have been impossible to achieve 
by a direct, forceful approach. 

As a lawyer, I am an exacting perfec-
tionist with a clear mind and an aptitude 
for work that requires meticulous atten-
tion to detail. I strive to be well grounded 
in what I do and God has helped me 
to develop specialized skills and tech-
nical expertise in the practical fields. 
God has helped me with strengths in 
precise thinking, careful craftsmanship, 
and mastery of technical skills. I long to 
be very good at what I do and could be 
critical of others’ work if it does not meet 
my standards.

What role do you think lawyers can 
play in helping the NDPHC to deliver 
on its objectives?

The Nigeria electricity supply industry 
consists of interlocking relationships 
amongst the operators in the dif-
ferent segments of the value chain. 
These relationships are arms-length 
legal relationships, which require law-
yers’ skills to create and consummate. 
There are interlocking and interdepend-
ent contracts from the construction of 
gas processing facilities, through gas 
transportation facilities, power stations, 
transmission and distribution facilities. 

There are also trading contracts from 
gas supply through transportation to the 
power plants and electricity off-take to 
wheeling and distribution. Every opera-
tor in the value chain requires lawyers 
against other operators and against the 
regulator. Lawyers are also required for 
dispute settlement amongst the opera-
tors and between the operators and the 
regulators. There are enormous oppor-
tunities for lawyers. 

What do you do to relax and unwind?

I watch TV especially Nollywood movies 
and comedies.
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Voluntary Assets and 
Income Declaration 
Scheme: Holding the 
Nigerian Government 
to its Words

INTRODUCTION
The Nigerian Government has given 
defaulting taxpayers an opportunity to 
rectify their tax positions in exchange 
for immunity and waiver from prosecu-
tion, tax audit, interest and opportunity 
to pay tax by instalments. Previously, 
the courts have declared the President’s 
inconsistent tax pronouncements in 
budget speeches and the tax authorities’ 
varying interpretations and opinions of 
tax laws as unenforceable against the 
Government. Importantly, the tax stat-
utes also do not grant the President the 
power to waive penalties and interest. 
How then may a taxpayer enforce the 
Government’s obligations under the 
scheme?

In this article, the basic provisions 
of the scheme are summarised and the 
legal issues arising from its enforcement 
against the Government are also ana-
lysed and it is concluded that holding 
the Nigerian Government to its words 
may be elusive. 

BASICS OF VAIDS
From 1 July 2017, the Government 
of Nigeria, through the Office of the 
President, adopted the Voluntary Assets 
and Income Declaration Scheme exec-
utive order No. 004 (‘VAIDS’). It offers 
defaulting taxpayers an opportunity to 
perform outstanding tax obligations in 
exchange for amnesty from penalties, 
interest and tax audit. The scheme 
ends on 31 March 2018. During this 
period, defaulting taxpayers are encour-
aged to voluntarily declare their assets 

and income from anywhere which had 
never been disclosed to the Nigerian 
tax authorities. The scheme covers the  
previous six tax years. 

VAIDS applies to defaulting taxpayers 
who: (1) earn income or own assets but 
have not registered with the tax authori-
ties; (2) have made partial disclosure or 
have not filed tax returns; (3) have not 
been making full payment; or (4) have 
tax disputes with any tax authority but 
are willing to settle the disputes out of 
court. For a taxpayer to take advantage 
of this amnesty, his disclosures must 
be voluntary, full and verifiable. The tax 
payable is subject to the tax authority’s 
confirmation of the tax assessment. 

The Government promises taxpayers 
who fulfill the conditions: (1) immunity 
from prosecution; (2) immunity from tax 
audit; (3) waiver of interest; (4) waiver 
of penalties; and (5) payment of tax by 
instalments over not more than three 
years. However, sections 12 and 94 of 
Companies Income Tax Act (‘CITA’) 
mandate all taxpayers to make full dis-
closure. A partial disclosure or false 
statement is an offence punishable by 

a fine or five years imprisonment. Also, 
sections 82, 85 and 92 of the CITA 
empowers the Federal Inland Revenue 
Services (‘FIRS’) to charge interest, pen-
alties and to file criminal charges against 
a defaulting taxpayer. Similarly, sec-
tion 32 of the Federal Inland Revenue 
Services (Establishment) Act 2007 
also imposes an obligation on a default-
ing taxpayer to pay interest and penalty 
on the tax due.

VAIDS covers all the taxes adminis-
tered by the FIRS and each of the 36 

Muyiwa Ogungbenro,  
Tax Dispute and Advisory Expert
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State Internal Revenue Services. This 
include companies’ corporation tax, 
personal income tax, petroleum prof-
its tax, capital gains tax, value added 
tax, and tertiary education trust fund. 
VAIDS has some similarities with the UK 
deferred prosecution agreement (‘DPA’) 
introduced by Crimes and Courts Act 
20131. 

LEGAL ISSUES

Executive’s Power to Amend Tax 
Statutes
The first issue arising is: where does the 
President derive the power to grant the 
amnesty? The recital to VAIDS merely 
referred to the duties of the taxpayers 
to make full disclosure of their incomes 
and assets and to pay appropriate tax 
rates. It also referred to the power of 
the Government of “providing secu-
rity, welfare and development in all its 
parameters’. There was no reference to 
any specific provision under which it 
was made. Although the President has 
the power under section 23 of the CITA 
to exempt profits of any company or 
class of them from tax. It appears that 
there is no express provision under the 
CITA and other relevant laws granting 
the President the power to waive interest 
and penalties from taxpayers whose prof-
its are taxable. There are also instances 
in practice where the tax authorities 
waived interest and penalties. 

Section 100 of CITA states how 
the rate of tax may be amended. The 
power to amend, however, may only 
be exercised by the National Assembly 
upon a proposal by the President and 
a resolution passed by each of the 36 
State Houses of Assembly. Tax stat-
utes are interpreted strictly and only 
the National Assembly and the various 

Houses of Assembly have the power to 
amend them. In Asheik v. Governor of 
Borno State2, the Court of Appeal held 
that budget speech does not have the 
force of law. They are mere government 
policies that may change with change 
in government. Similarly, in Sedco 
Forex International Incorporated v. 
FIRS3 and Halliburton v. FBIR4 the Tax 
Appeal Tribunal and the Federal High 
Court declared respectively that inter-
pretations of tax statutes issued by the 
FIRS are not binding on the Government. 
The court referred to them as “neither a 
law nor a regulation”. Although VAIDS 
does not reduce or waive the rate of 
tax, it waives penalty, interest and tax 
audit. The President’s power does not 
seem to have been well grounded in the 
tax statutes. 

Legitimate Expectation 
Can a taxpayer enforce VAIDS against 
the Government? Even though VAIDS 
lacks the force of law, it is legitimate to 
argue that it creates a legitimate expec-
tation that the Government is bound 
by its terms. The courts, however, have 
also not spoken kindly of legitimate 
expectation by taxpayers from the tax 
authorities. In FBIR v. Halliburton5 the 
Court of Appeal adopted the decision in 
the English case of A.G., Hong Kong v. 
Ng.Yuen Shiu6 where it was held that 
it is in “the interest of good administra-
tion that [a public authority] should act 
fairly and should implement its promise, 
so long as the implementation does not 
interfere with its statutory duty”. For 
this doctrine to apply, the expectation 
must be legitimate i.e., in accordance 
with the tax statutes. 

Some of VAIDS’ benefits such as 
immunity from prosecution and tax 
audit and waiver of interest are against 
express provisions of the relevant tax 
statutes. Specifically, section 85 of 
the CITA imposes an obligation on a 
defaulting taxpayer to pay 10% pen-
alty per annum and to pay interest at 
bank lending rate. Therefore, a taxpayer 
will need to prove that the benefits of 
the scheme is in accordance with a tax 
statute, before it can establish that it 
legitimately expects the Government 
to observe its obligations under the 
scheme and this would seem a very tall 
order.

CONCLUSION
Although VAIDS offers many default-
ing taxpayers an opportunity to rectify 
their tax positions, disclosures and tax 
remittances under this scheme is at the 
discretion of the Government – without 
any enforceable or binding obligation, 
especially after a change in government. 
It is also susceptible to a declaration by 
courts that it is inconsistent with the 
tax statutes. Holding the Government 
to its words may be elusive – either 
because the President lacks the power 
or because of a perceived breach of the 
full and frank disclosure obligation.

1 Section 45 and Schedule 17. 
2 (1994) LPELR-14557(CA).
3 (2015) 18 TLRN 42. 
4 (2013) 11 TLRN 84 at 110.
5 (2014) LPELR-24230(CA).
6 (1983) 2 AC 629 638(F).
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VAIDS: Tax amnesty  
in action

INTRODUCTION
“If you think compliance is expensive, 
try non-compliance.” These words of 
former U.S. Deputy Attorney General, 
Paul McNulty holds true especially in 
the area of tax, which has always been 
an instrument of revenue generation 
for governments all over the world. In 
Nigeria, revenue generation through 
taxes has not been an easy feat. Recent 
investigations revealed that only 14 
million people out of an estimated 
69.9 million economically active people 
are tax compliant, with 96 percent of 
these remitting their taxes through the 
P.A.Y.E Scheme. This implies that only 
about 4 percent of taxable individuals 
in Nigeria actually pay tax outside the 
P.A.Y.E Scheme. Furthermore, it was 
discovered that only 214 individuals in 
the country pay N20 million or more in 
taxes annually1.

The consequence of the above facts is 
that Nigeria’s Tax-to-GDP ratio stands 
at 6%, which is relatively low when 
compared with countries like Ghana’s 
15.9%, South Africa’s 27% and the 
countries in the OECD which have 
ratios ranging from 32% to 35%2.

It is for this reason that the Federal 
Government of Nigeria launched the 
Voluntary Asset and Income Declaration 
Scheme (VAIDS), which puts in place 
measures to ensure that individuals 
who were hitherto not tax compliant 
take steps to amend their tax status by 
declaring their assets and paying their 
outstanding taxes.

WHAT IS VAIDS?
Established by Executive Order No. 004 
of 2017 and signed on the 29th of June, 
2017, VAIDS is a form of tax amnesty 
that provides a limited opportunity for 
tax defaulters in Nigeria to voluntarily 
take steps towards regularizing their 
tax status, by fully declaring previously 
undisclosed assets and income to the 
government in return for a waiver of 
all interests, penalties and prosecution 
due to the tax defaulter. The scheme 
currently in its last trimester has been 
available to all tax defaulters in the 
country since the 1st of July, 2017 and 
ends on the 31st of March, 2018.

For the past 34 years, tax amnesty 
programs have been used in many 

Olasumbo Alaba – Associate – 
Blackwood & Stone LP
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Hon. Mrs Kami Adeosun – Finance Minister (middle) launching the scheme in Abuja
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countries. Almost all U. S. states have 
offered tax amnesty programs since 
1980. Also, in 2012, the Spanish 
Government, announced a tax amnesty 
for undeclared assets or those hidden 
in tax havens, and repatriation would 
be allowed by paying a 10 percent tax 
with no criminal penalty to prevent 
money from flowing out of the state. 
Shortly afterwards, the Liechtenstein 
Government in 2014 advocated the idea 
of a one-off, non-punitive voluntary dec-
laration of non-compliance tax amnesty 
program, a program currently enforced in 
Switzerland to avoid an “accumulation“  
of amnesties3.

WHY PARTICIPATE IN VAIDS?
While it is not mandatory for tax default-
ers to participate in VAIDS, participation 
is however required, if the stringent 
punitive measures the government 
intends to take against tax defaulters 
is to be avoided. These measures range 
from payment of full interests and pen-
alties accrued over the years and even 
criminal prosecution in accordance with 
the provisions of the various tax laws 
in the country. Furthermore, there are 
plans to “Name and Shame” tax evaders 
in the country.

The Federal Government has devised 
strategies and arrangements, both 
locally and internationally, to expose tax 
defaulters. The relevant tax authorities 
are already in the process of profiling 
certain categories of non-compliant 

taxpayers for audit and investigation. 
One of the measures put in place is 
the signing of agreements with a num-
ber of countries including Switzerland, 
Panama, the Bahamas and other tax 
havens for Automatic Exchange of 
Information (AEI) which will allow 
systematic and periodic transmission 
of bulk taxpayer information by the 
source country to Nigeria, on financial 
accounts and investments held in those 
countries.

Nigeria has also implemented the 
Organization for Economic Co-operation 
and Development (OECD) Common 
Reporting Standards (CRS) which is an 
information standard for the automatic 
exchange of tax and financial informa-
tion on a global level. This will ensure 
easy sharing of that banking informa-
tion across countries. Nigeria has also 
signed up for the establishment of the 
Beneficial Ownership Register at the 
Anti-Corruption Summit in London 
in 2016, this will give the government 
access to the true owners of properties in 
the UK and other participating countries.

Furthermore, the government and the 
tax authorities have also been working 
in conjunction with different agencies 
in Nigeria for the collation of data and 
relevant information that will help iden-
tity taxable persons and tax defaulters. 
Those agencies include the Central 
Bank of Nigeria, Commercial banks, 
the Corporate Affairs Commission, 
the Federal inland Revenue Service, 
State inland Revenue Services, State 
Land Registries, Remita etc. There are 
also plans to explore other informa-
tion avenues like Whistle-blowers, car  
dealerships amongst others.

HOW TO PARTICIPATE IN VAIDS
The first step towards participating in 
VAIDS is to carry out a self-assessment 
to determine tax liability. The next 
step is to obtain, complete and submit 
VAIDS declaration forms to the nearest 
tax office. The forms can be down-
loaded on the VAIDS website (FORM 
VA1 for individuals and FORM VA2 for 
corporate bodies) or obtained from the 
nearest tax office. Where the taxpayer 
is not registered with the tax authori-
ties, there is the need to register at the 
nearest FIRS and State tax authority 
office for a Tax Identification Number 
(TIN) or Payer ID before making any  
declarations.
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Upon submission of the VAIDS decla-
ration forms, the relevant tax authority 
will review the declaration and thereaf-
ter the assessments may be approved or 
contested. In the event that the assess-
ment is contested, the taxpayer may 
be required to provide additional docu-
ments to support the assessment, and 
where upon review of those additional 
documents, the assessment remains 
unsatisfactory, the waiver of interests 
and penalties will not be granted for fail-
ure to make an honest disclosure. On 
the other hand, where the relevant tax 
authority is satisfied with the assess-
ment, payment terms will be agreed on, 
and the waiver will be granted. Upon 
settlement of all liabilities, the taxpayer 
will be issued a tax clearance certificate 
(TCC) to show compliance.

BENEFITS OF PARTICIPATING IN 
VAIDS
One of the major objectives of the 
scheme is to ensure full tax compliance 
of taxable persons, and to encour-
age this, the government has attached 
certain incentives to those who volun-
tarily make full, frank and complete 
disclosure of all their assets and income 
within the specified period. One of such 
incentives is the waiver of penalties and 
interests that have accrued as a result 
of tax defaults. Additionally voluntary 
disclosure precludes a taxable person 
from full-fledged tax audit. However, 
whatever information supplied during 
the disclosure is subject to a review in 
order to confirm the accuracy of such 
disclosure.

Another incentive is that upon 
establishment of tax liabilities, volun-
tary declarants have the opportunity to 
make arrangements for payment of the 
taxes due in installments. Finally, the 
government has assured taxpayers that 
measures have been put in place for 
information received to be kept in strict 
confidence, and such information will not 
be disclosed to third parties other than 
in compliance with extant provisions  
of the law.

THE LEGAL BASIS FOR VAIDS
The VAIDS Scheme can be lawfully 
implemented under the provisions 
of existing tax laws. Particularly the 
Companies Income Tax Act (the 
“CITA”)4 grants the President the power 
to remit in whole or in part any tax pay-
able by any company if he is satisfied 
that it will be just and equitable to do 
so.5 Additionally, the Act grants the 
President the power to (by order) exempt 
any company or class of company from 
the provisions of CITA or from paying 
any tax at all.6

Furthermore, the Federal Inland 
Revenue Service (Establishment) Act 
2007, allows the board of the Federal 
Inland Revenue Service (FIRS) to com-
pound any offence by accepting a lesser 
sum. Finally, The Personal Income Tax 
Act (PITA)7 empowers the Governor of 
a State on the recommendation of the 
Commissioner of Finance to remit wholly 
or in part any tax payable under the Act.8

CONCLUSION
The need to improve tax revenues, 
coupled with the high rate of tax avoid-
ance in the country has led the Federal 
Government of Nigeria to introduce 
the Voluntary Assets and Income 
Declaration Scheme (VAIDS), as a tool 
for affording tax defaulters a limited 
period of time to regularize their tax 
status. Companies and individuals 
are advised to take advantage of this 
tax-amnesty window in settling their 
tax liabilities to avoid the statutory 
penalties, interest and even criminal 
prosecution.

1 Premium Times issue of June 17, 2017 
https://www.premiumtimesng.com/news/
top-news/234327-214-people-nigeria-pay-
taxes-n20-million-adeosun.html
2 Question 2 of “Frequently Asked Questions 
(FAQs) on Nigerian Voluntary Asset and 
Income Declaration Scheme 2017
3 Is Tax Amnesty Good for the Tax Evader, 
Yu-Kun Wang and Wen-jen Hsieh, 10th 
February 2015. British Journal of Economics, 
Management & Trade 6(4): 308-322, 2015, 
Article no.BJEMT.2015.064 ISSN: 2278-098X 
4 Cap. C21 Laws of the Federation of Nigeria, 
2004.
5 Section 89 of the Companies Income Tax 
Act (CITA), Cap. C21 Laws of the Federation 
of Nigeria, 2004.
6 Section 23(2) of CITA, Cap. C21 LFN, 2004.
7 Cap. P8, Laws of the Federation of Nigeria, 
2004.
8 Section 80 of PITA, Cap. P8 LFN, 2004.
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Impact of personal  
law on testamentary 
freedom in Nigeria 

INTRODUCTION 
Capacity to make a will by a Nigerian 
has always been regulated by both stat-
ute1 and judicial pronouncements. Lack 
of testamentary capacity by a testator 
renders any will made by such person 
invalid. Age, insanity, undue influence 
etc. may have provided much problem 
to the courts, in trying to determine 
whether a will is validly made or not. The 
issue of capacity has therefore always 
been the primary test for every testator, 
before a will may be pronounced on by 
the courts. 

There is however another test a Will 
may go through in Nigeria after satisfy-
ing the test of capacity of the testator 
to make same. Every testator in some 
parts of Nigeria has some form of statu-
tory restrictions on their testamentary 
freedom, which they must surmount 
before devises made in their Will may 

be valid. One of such statutory restric-
tions relate to personal laws operating 
in many parts of Nigeria, which regulate 
the socio-cultural affairs of indigenous 
people in their respective communi-
ties.2 The two prominent personal laws 
governing the affairs of many people 
in Nigeria are the customary laws and 
Islamic laws.3 These two sets of personal 
laws regulate to a large extent the affairs 
of Nigerians with respect to marriage, 
inheritance, system of worship etc. 

To what extent are persons subject to 
any of these personal laws free to dis-
pose of their property to persons of their 
choice? What is the extent of the appli-
cation of these customary and Islamic 
restrictions to devises made by testators 
in their will? This paper seeks to explore 
the effect of customary and Islamic laws 
on the freedom of a Nigerian to dispose 
of his property in a will.4

PERSONAL LAW RESTRICTIONS ON 
TESTAMENTARY FREEDOM OF A 
NIGERIAN TESTATOR
Some Nigerian testators,5 who may 
have been adjudged to have possessed 
the requisite testamentary capacity to 
make a Will, may still have their Wills 
subjected to personal law test before 
dispositions therein may be valid. 
Customary and Islamic laws have placed 
restrictions on the rights of testators to 
dispose of their property in some juris-
dictions in Nigeria. These restrictions 
however depend on the part of Nigeria 
a testator comes from or is domiciled6 
and the statute applicable to that part. 
We shall for the purpose of this paper 
examine the position of the law in Lagos 
and Edo States which have customary 
law restrictions in their Wills Laws;7 
Anambra and Abia States which repre-
sent States in the eastern part of the 
country where there is no customary law 
restrictions in their Wills Laws, though 
they are inhabited predominantly by 
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people who are subject to customary 
law. In the northern part of Nigeria, 
we shall examine Kaduna and Kwara 
States which have Islamic law restric-
tions in their Wills Laws;8 while Abuja 
and Kano States will reflect our discus-
sion on jurisdictions where there is no 
Islamic law restriction,9 though they are 
predominantly inhabited by persons 
subject to Islamic law.

LAGOS AND EDO STATES
Lagos and Edo States represent States 
in the southern part of Nigeria with cus-
tomary law restrictions in their Wills 
Laws. 

The Wills Law of Lagos State provides: 

“It shall be lawful for every person 
to bequeath or dispose of, by his will 
executed in accordance with the provi-
sions of this law, all property to which 
he is entitled, either in law or in equity, 
or at the time of his death – provided 
that the provisions of this law shall 
not apply to any property which the 
testator has no power to dispose of 
by will or otherwise under Customary 
Law to which he is subject.”10

Also, the Wills Law applicable to Edo 
State provides: 

“Subject to any Customary Law relat-
ing thereto, it shall be lawful for every 
person to devise, bequeath or dispose 
of, by his will executed in a manner 
here- inafter required, all real estate 
and all personal estate which he 
shall be entitled to, either in law or 

in equity, at the time of his death and 
which if not so devised, bequeathed 
or disposed of, would devolve upon 
the heir at law of him, or if he became 
entitled by descent, of his ancestor or 
upon his executor or administrator.11

These similar provisions in the Wills 
Laws of Lagos and old Bendel States, 
have attracted diverse views and legal 
arguments both in and out of courts 
as to their purport. The two divergent 
views are either that these provisions 
have subjected the testamentary capac-
ity of a testator in these areas, to the 
customary laws applicable to him or 
that their application is restricted to 
the customary law applicable to a par-
ticular property of the testator, which 
he devised in his Will. If the first view 
is upheld, it means that the testamen-
tary capacity of every testator in these 
States12 would be subjected to the cus-
tomary law applicable to him in general. 
The implication is that the entire prop-
erty of the testator would have to be 
distributed in accordance with custom-
ary laws and any devise he made in a 
Will, which is contrary to such custom-
ary law, would be invalid. An extension 
of this point of view would be that no 
person subject to any customary law 
in these States may make a valid will, 
except where such Will, may only oper-
ate to confirm the mode of disposition 
already applicable to his estate under 
customary law.13

If however the alternative view is 
upheld, it implies that the testator’s 
testamentary capacity is not subject to 
customary laws, rather he is prohib-
ited by customary laws from disposing 
by Will, any property which he has no 
right to dispose of under such custom-
ary law.14 In other words, such testator 
lacks testamentary freedom to dispose 
of such property, save as permitted by 
such customary law applicable to him 
and the property. 

One of the earliest tests of the effect 
of customary law on the testamen-
tary freedom of a testator in Nigeria 
was in the Lagos case of Ogunmefun 
V. Ogunmefun.15 Plaintiff’s mother, 
Frances, jointly inherited the landed 
property of her late father, T.W. Davies, 
with the other surviving children. The 
property was never partitioned by the 
children after the death of their father. 
Plaintiff’s mother later made a Will, 
in which she purportedly devised her 
share of the inherited property to her 
sister and niece. Plaintiff, who was one 
of the executors of his mother’s Will, 
challenged the disposition in Court. It 
was held that the devise was null and 
void for being inconsistent with the cus-
tomary law applicable to the property in 
question, and the testatrix. Webber J, 
while holding that the devise was void 
under customary laws because it was 
done without the consent of the other 
children, who had joint customary law 
ownership of the property, said:

The remaining portion of the late 
Thomas William Davies’ property 
was thus left unpartitioned and the 
surviving children of Thomas Davies, 
namely Ada and Elsie Davies and 
Frances held this remaining portion 
in common under native customary 
tenure. . . . Each person so interested 
had the right to live on the property 
and the right to come to this Court for 
partition. If there had been partition, 
Frances would have received half of 
the property and the surviving heirs 
the other half; but until partition has 
been made, no one of these persons 
has any right or interest of which he 
could dispose without the consent of 
the other.16

Although the decision in this case was 
not based on any existing Wills Law,17 

which subjected testator’s right to dis-
pose of his property to any existing 
customary law relating to that prop-
erty, the decision signified the relevance 
attached to customary law of indigenous 
people of Nigeria, then under the British 
Rule. It is obvious from that decision 
that the testamentary capacity of the 
testatrix to dispose of her property by 
Will, was never subjected to custom-
ary law applicable to her. What was in 
issue was her freedom to dispose of a 
particular property by Will, which she 
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could not have disposed of under cus-
tomary law. In other words, though she 
had testamentary capacity to give out 
her property in her Will, she was held 
to have lacked the power to dispose of 
her undivided share in the property 
because the customary law applicable 
to her share in that property, did not 
permit her to dispose of it unless the 
property was partitioned or she other-
wise obtained prior consent of the other 
persons, who had joint customary law 
interest with her in the property. 

The Wills Laws of Lagos and old 
Bendel States relating to the effect of 
customary law, on the power of a testa-
tor to dispose of his property by will, has 
been challenged in many cases in the 
courts. In Akinkunmi V. Sadiq,18 the 
testator, Madam Nimota Ajiwun, in her 
Will, devised to her only adopted son, 
the appellant, all her real estate, which 
included a property held as family prop-
erty which was not partitioned at the 
time of the death of the testatrix. The 
respondents who were relatives of the 
testatrix and who would have inherited 
her on intestacy, challenged the validity 
of the will. One of the issues for deter-
mination was whether the testatrix, by 
disposing her share in the family prop-
erty, lacked testamentary capacity to 
make the Will, which would render the 
Will invalid. 

The trial Judge answered the ques-
tion in the affirmative and nullified the 
Will.19 On appeal, it was held that as 
the Will fulfilled the requirements of 
the then Wills Law of Lagos State, 
the testatrix had testamentary capac-
ity to make the Will and that the Will 
was valid. The Court of Appeal however 
came to the conclusion that as No 25 Alli 
Street, Lagos, was family property held 

under the customary law of the testatrix 
before her death, which was not parti-
tioned during her lifetime; the Will did 
not comply with Section 3(1) of the Wills 
Law of Lagos20 then, which subjected 
the power of the testatrix to dispose 
of the property, to the customary law 
affecting the property in question. The 
Court of Appeal therefore nullified the 
devise of the family property held under 
customary law but otherwise upheld the 
Will and admitted it to probate.21

The provisions of the Wills Law of 
Lagos State relating to the limitation 
imposed by customary law on the tes-
tator or testatrix may not appear that 
confusing to interpret. The reason is 
that the wordings of the provision are 
straightforward and unambiguous. The 
provisions of subsection 1(1) of the Law 
made it clear that the Wills Law should 
not apply to any property which the 
testator has no power to dispose of by 
Will or under customary law. All that 
a court has to decipher before coming 
to the conclusion on whether or not 
the testator can dispose of the particu-
lar property in his Will, is whether he 
can dispose of it under customary law. 
Once the answer is in the affirmative, it 
means that the testator can dispose of 
such property in his Will.22

In Edo State, the customary law mode 
of inheritance of Igiogbe23 applicable in 
Benin and some other neighboring com-
munities has generated unprecedented 
litigations. The first in the line of cases 
we will examine on this point is Oke v. 
Oke.24 The testator, an Urhobo man, in 
the present Delta State, built a house 
on a land located at No. 43 Warri/
Sapele Road, Warri, which was given to 
his wife by her family. The testator and 
his family lived on the property until 
his death in 1960. The testator in his 
Will devised the property to his younger 
son. The eldest son of the testator chal-
lenged the Will on the ground inter alia, 
that the devise of the property at No 43, 
Warri/Sapele Road. Warri, where the 
testator lived and died, was contrary 
to Urhobo customary law and was void 
pursuant to the Wills Law25 of the then 
Mid-Western Nigeria. 

It was held that the testator had tes-
tamentary capacity to make the Will but 
that he lacked the power under Urhobo 
customary law, to devise the property 
in question to his younger son. The 
Court came to the conclusion that since 

Urhobo customary law stipulated that 
only the eldest son of deceased should 
inherit the house where he lived and 
died; the devise was void as the testa-
tor’s power to devise such property in 
his will was subject to the customary 
law of Urhobo people. Elias CJN, who 
delivered the judgement of the Court, 
while interpreting the provisions of sec-
tion 3(1) of the Wills Law, said:

It is not to be supposed that Section 
3(1) of the Wills Law can confer upon 
a testator the testamentary capacity 
to devise property by will which the 
testator would not otherwise have. 
The introductory phrase “subject to 
any customary law relating thereto” 
necessarily makes the power given to 
a testator under such section depend-
ent upon the particular customary law 
permitting it. In effect, the power of 
the testator to devise his real and 
personal estates by will is limited by 
extent if any to which its exercise is 
permissible under the relevant cus-
tomary law.26

With the greatest respect to the learned 
former Chief Justice of Nigeria, it is our 
humble view that the expression “testa-
mentary capacity” in relation to section 
3(1) should mean “testamentary free-
dom”. The reason is that the sub-section 
had nothing to do with testamentary 
capacity of the testator but his power 
to devise a particular property. If the 
sub-section related to testator’s testa-
mentary capacity, it means that any 
devise in the Will contrary to it would 
invalidate the entire Will and not the 
gift. 

Idehen v. Idehen27 is the locus clas-
sicus on the effect of section 3(1) of Wills 
Law of former Bendel State applicable 
to Edo State, on a Will made by a per-
son subject to any customary law in the 
jurisdiction covered by the Wills Law.28 

The testator, late Joshua Idehen, left a 
Will in which he devised to his eldest 
son, Humphrey Idehen, his two houses 
(Igioegbe) where he (testator) lived and 
died. Humphrey Idehen predeceased 
the testator, leaving George Idehen as 
the surviving eldest son of the testa-
tor, at the time of his(testator’s) death 
in 1979. The trial Chief Judge held 
that the testator had the testamentary 
capacity to make the will and held that 
the Will was validly made. 
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On appeal to the Court of Appeal, it 
was held that the provisions of section 
3(1) of the Wills Law made the testamen-
tary capacity of the testator, subject to 
Bini customary law of inheritance and 
declared the entire Will void for being 
contrary to the customary law of inher-
itance. It set aside the judgement of the 
trial Chief Judge. On further appeal to 
the Supreme Court, the main issue for 
determination relating to the effect of 
section 3(1) of Wills Law applicable to 
Edo State, was whether the phrase ‘sub-
ject to customary law relating thereto’ in 
section 3(1) of the Wills Law of former 
Bendel State, was a qualification of the 
testator’s capacity to make a will; or 
whether it was no more than a qualifica-
tion of the subject matter of the property 
disposed of or intended to be disposed 
of under the Will. 

The Supreme Court restored the 
judgement of the trial Chief Judge and 
held that the Will was validly made as the 
testator had the testamentary capacity to 
make the Will. On the effect of section 3(1) 
of the Wills Law of former Bendel State 
applicable to Edo State, Kawu JSC, while 
delivering the leading judgment, cited 
with approval the statement of Obaseki 
J. (as he then was) in the case of Oke V. 
Oke29 where the learned Judge said:

“. . . It is the lawfulness of the dispo-
sition that it30 made subject to any 
Customary Law relating to the dispo-
sition of the property. In other words, 
if it is lawful under Customary Law to 
dispose of the property in the manner 
referred to in the Will, it shall be law-
ful to make the devise otherwise the 
devise shall be unlawful. That is the 
clear meaning of the words”.

The learned Justice then continued:

In my view, the above passage clearly 
lends support to the appellants’ con-
tention that the opening words of the 
section are intended to relate to the 
subject matter of the devise. . . . I 
hold therefore that the expression 
“subject to Customary Law relating 
thereto” could not have been intended 
to qualify the testamentary capac-
ity so unambiguously conferred on 
every Bini citizen by Section 3(1) of 
the Will Law. It is only subject to any 
Customary Law affecting the property 
to be disposed of.31

Karibi-Whyte JSC in his judgement 
said:

“. . . . This is to say that when the 
devise, bequest or disposition is 
subject to Customary Law, the con-
struction is that the devise, bequest 
or disposition shall not be inconsistent 
with or contrary to Customary Law. 
In other words, the devise, bequest or 
disposition is to be governed and con-
trolled by Customary Law. It refers to 
the Customary Law in respect of the 
devise, bequest or disposition”.32

This case has laid to rest the contro-
versy on the right of the eldest son of 
a man in Bini33 to inherit the Igiogbe 
despite a disposition in the will of the 
man to the contrary. Also, this case 
has settled the confusion as to whether 
the phrase “subject to the Customary 
Law relating thereto” in the Wills Law 
of former Bendel State, applicable to 
Edo State and other Wills Laws of other 
States, is a qualification of the testa-
mentary capacity of the testator or a 
qualification of his power or freedom to 
dispose of a particular property in his 
Will. The decision of the Supreme Court 
in Idehen v. Idehen has been followed 
in many other cases, which relate to the 
interpretation of the provision of section 
3(1) of Wills Law.34 

The statutory restriction imposed on 
a testator as typified in Idehen’s case 
above, has attracted severe criticisms 
by some learned authors who argued 
that such customary law restriction 
denied the testator the freedom to dis-
pose of his property to persons of his 
choice. It was also the argument of 
these scholars that the restriction pre-
vented the testator from disinheriting 
an obviously wayward and wasteful 
eldest son, who might only be waiting 
patiently35 for his father to die for him 
to inherit his property.36 Without preju-
dice to the soundness of the argument 
of the learned authors, we beg to differ. 
It is our humble opinion that exclusion 
of such customary law limitations from 
those Wills Laws in those States may 
be a stepping stone to protracted crises 
and hatred among siblings, in the event 
of the deceased devising his homestead 
to a younger son instead of the eldest 
son.

Customary laws of Benin and other 
localities in the southern part of Nigeria 

relating to inheritance of the deceased 
homestead by his surviving eldest son, 
tend to recognise the leading role of such 
eldest son in the entire family from the 
date of the death of their father. He 
represents the entire family in their com-
munity. The sentimental attachment, 
as well as the traditional role which the 
homestead of the deceased father rep-
resents to the eldest son, may be too 
sensitive for the father to be allowed to 
change such important custom in his 
Will. 

The eldest son is naturally the head 
of the family, after his father’s death 
and such natural right should not be 
divested from him either because he 
is not a man of means or that he is 
of weak intellect. If the Igiogbe or the 
deceased father’s homestead is given 
to the younger son, can that fact also 
change the status of the eldest son in 
the community especially where a par-
ticular traditional rite or meeting is to 
be performed or attended respectively 
by only the eldest male in each fam-
ily?37 Would such gift to the younger son 
also be interpreted to mean that he is 
the eldest son in the family? We do not 
think so. No single individual is capable 
of changing the custom of his people 
unilaterally.

The custom which a testator may be 
deemed to be subject to immediately 
before his death, may be the custom 
applicable to him by virtue of his birth 
or one applicable to the community 
he hails from, irrespective of where 
he resides. Also, a testator may vol-
untarily decide to adopt any personal 
law suitable to him while he is alive. 
Such personal law so adopted, would 
regulate the distribution of his estate 
after his death. A testator is not there-
fore bound by the customary law of any 
community in Nigeria by the mere fact 
that he is resident in or carried on any 
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business in such community or that he 
acquired a property in such commu-
nity. One case which raised the novel 
issue, of which custom should be appli-
cable to a deceased in the distribution 
of his property, is Olowu V. Olowu.38 

Adeyinka Ayinde Olowu was a Yoruba 
man from Ilesha. He lived all his life and 
died in Benin City. During his lifetime, 
Adeyinka applied to the Oba of Benin 
for him to be ‘naturalised’ as a Bini indi-
gene which was approved by the Oba. 
That status gave him the right to acquire 
title to many landed properties in Benin 
as a Bini indigene. Adeyinka later died 
intestate. The main issue in the case 
was whether the estate of the deceased 
should be administered in accordance 
with Bini or Yoruba customary law.39

The trial Court and the Court of 
Appeal held that it was Bini customary 
law of distribution that should apply, 
since the deceased voluntarily natural-
ized as a Bini man with the consent of 
the Oba of Benin. On further appeal to 
the Supreme Court, Coker JSC in his 
lead judgment, while dismissing the 
appeal and affirming the judgements of 
the two Courts below said:

“. . . . There was abundant evidence 
at the trial to support the finding of 
the trial Judge. The Court of Appeal 
is right to have supported his finding 
that their late father renounced his 
Yoruba cultural origin and chose that 
of a Benin citizen as stated by the 
Oba of Benin in his letter dated 10th 
April 1942, addressed to the District 
Officer, Benin Division that “Mr. A. A. 
OLowu has applied to become a natu-
ralised Benin.”40

The implication of the judgments of the 
three Courts in this case, is that the 
personal law applicable to a deceased 
intestate during his lifetime regulates 
the distribution of his estate, except 
where the deceased made a Will. Such 
Will however, cannot override any per-
sonal law of inheritance attaching to 
the deceased’s property, which the 
deceased is not permitted to dispose of 
under such law. Such applicable per-
sonal law may be one chosen by the 
deceased during his lifetime as exem-
plified in Olowu’s case.

The provisions of the Wills Laws 
of Lagos and Edo States that permit 
the customary law applicable to the 

property of the deceased, to prevail over 
the disposition in a Will, cannot be val-
idly excluded by an express provision in 
a Will or by necessary implication. The 
reason is that the provision is not made 
subject to any contrary intention in the 
Will of the deceased. In Lawal-Osula v. 
Lawal-Osula,41 the testator in his Will 
gave his Igiogbe to another beneficiary 
who was not his eldest son. He further 
stated the following in his will:

“I declare that I make the above 
demise and bequest when I am quite 
sane and well. It is my will that 
nobody shall modify or vary this will. 
It is my will that the native law and 
custom of Benin shall not apply to 
alter or modify this will”.

“Belgore JSC, while declaring the bequest 
of the Igiogbe void said:

“The Bini native law and custom 
relating to a hereditary chief is not 
as complex as some people appear to 
view it. When a hereditary chief dies, 
whether testate or intestate, he will be 
buried according to the native law and 
custom at his usual place of abode in 
the traditional way by performing 
certain rites. After his burial, all his 
property are held by the eldest son in 
trust up to a time when he can perform 

the second burial, then he holds the 
‘Igiogbe’ and the other items of the 
estate can be shared. This cannot be 
taken away from him. . .”42

This position may however be differ-
ent where the statute relating to Wills 
in a particular jurisdiction, contains a 
provision which authorises a testator to 
exclude the provisions of the law relat-
ing to any customary law restriction on 
the freedom of testament.

ABIA AND ANAMBRA STATES 
Abia and Anambra States are some 
of the States where the Wills Law or 
other statutes regulating disposition of 
property by a Will, do not contain any 
provision, subjecting the testamentary 
freedom of the testator to any cus-
tomary law applicable to the property 
sought to be disposed of by the testator 
in his Will.43 Indigenes of various com-
munities in these States are subject to 
customary laws existing in their com-
munities and some of these customary 
laws restrict the disposition of certain 
property by the owner. For instance, 
in most communities in Ibo land, the 
homestead of a man which is known as 
his ‘Obi’ is customarily inherited only 
by the surviving eldest son of the man 
after his death. Can a testator in any 
of these States make a Will and dis-
pose of any of such property to another 
person contrary to the stipulation of 
the customary law applicable to such  
property? 
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In Okoye v. Okoye,44 the validity 
of the Will of a deceased testator, who 
was a native of Nnewi community in 
Anambra State of Nigeria, was in 1972, 
challenged on the ground inter alia, that 
the homestead (obi) of the testator was 
devised by him in his Will to a person 
other than his eldest son. The learned 
trial Judge found for the Will but nulli-
fied the gift of the ‘obi’ by the testator to 
another person other than his surviving 
eldest son. He referred to the ‘Modern 
Family Law in Nigeria’ by Dr. Obi and 
said:

. . . . It does appear that the eldest 
son of the deceased would be entitled 
to the ‘Obi’ excepting, of course where 
the deceased himself put any of his 
sons into possession of any part of 
the ‘Obi’during his life-time. He would 
also be entitled to any family property 
which vested in his father by virtue of 
his being the head of the family --. In 
the instant case also, there is no issue 
or evidence that the deceased distrib-
uted his ‘Obi’. If clause (8) of exhibit 4 
– the will – purports to include the ‘Obi’ 
in its rather sweeping exclusion of the 
defendants and their mother (except 
the little given to them under clause 
(2)), from his inheritance, it should 
be interpreted and applied in conso-
nance with the above principle.45

It is our humble submission with the 
greatest respect, that the learned trial 
Judge was wrong in his statement of the 
law. First, the Wills Act of 1837 and 
the Wills Act Amendment Act of 1852 
were the statutes applicable to the case 
as Statutes of general application, appli-
cable to the former Eastern Nigeria at 
the time the case was decided. There is 

nowhere in any of those statutes where 
the customary law of a testator applica-
ble to a property sought to be disposed 
of, was made superior to the freedom 
of the testator to dispose of such prop-
erty in his will. Secondly, in 1976 when 
that case was decided by the learned 
trial Judge, the case of Adesubokan 
v. Yunusa,46 had already been decided 
by the Supreme Court in 1971. That 
case interpreted the Wills Act of 1837 
and held that testamentary freedom of 
a testator was not limited by the per-
sonal law of the testator applicable to 
the property sought to be disposed of. 

It is our humble view that 
Adesubokan’s case was binding on 
the trial Court in Okoye’s case and 
it should have followed it strictly. The 
position therefore in our humble view, 
is that since the Wills Act 1837 did not 
contain any restriction by any custom-
ary or personal law of the testator, even 
if the testator in Okoye’s case devised 
the entire ‘Obi’ to any other person other 
than his eldest son, the devise would 
have been valid and such customary 
law of inheritance was subject to the 
provisions of the will of the testator. 
Our humble view is in conformity with 
the statement of Karibi-Whyte JSC in 
Idehen v. Idehen,47 where the learned 
Justice stated:

“The Wills Act, 1837 did not provide 
for the consequences of any incom-
patibility with customary law, hence 
testamentary dispositions could 
be made regardless of limitations 
imposed by customary law.”48

It is surprising that the Wills Act 1837 
was not referred to nor considered by 
the learned trial Judge in his judgement. 
Had the provisions of the Act been cited 
or considered by the learned trial Judge 
including the case of Adesubokan v. 
Yunusa, he might have come to a differ-
ent conclusion regarding the status of 
the Will and the customary law of Nnewi 
community.

Presently in Anambra State, the appli-
cable statute regulating the making of 
Wills in the State is the Administration 
and Succession (Estate of Deceased 
Persons) Law.49 Section 137(1) of the 
Law provides:

“Subject to the provisions of this part, 
it shall be lawful for any person to 

devise, bequeath, or otherwise dis-
pose of any disposable property which 
he shall be entitled to at the time of his 
death, or any part thereof by a Will 
made in writing and executed in such 
manner hereinafter prescribed.”50 

This law does not contain any custom-
ary law limitation which is capable of 
restricting the testamentary freedom of 
a testator who is subject to any cus-
tomary law in any part of the State. 
In Okafor v. Okafor,51 the testator, 
Chief Japheth Obiechina Okafor, made 
a Will in which he devised his “Obi”52 
to another person other than his eldest 
son. Appellant being the surviving eld-
est son of the testator challenged the 
Will, on the ground that it was incon-
sistent with the customary law of the 
Ukpo community in Anambra State. 
The Will was held to be validly made by 
the trial Court. On appeal, the Court of 
Appeal upheld the judgement of the trial 
Court and held that the Administration 
and Succession (Estate of Deceased 
Persons) Law of Anambra State, did 
not contain any provision subjecting 
the testamentary freedom of a testator 
to the applicable customary law. Bolaji-
Yusuf JCA, adopted the statement of 
the learned trial Judge in the case as 
follows:

The issue that really calls for determi-
nation in this case is whether under 
our law as it presently stands, a 
man can devise by way of a will his 
compound or “ Obi” to a person other 
than his first son. I must confess that 
I am very much in sympathy with the 
plaintiff and that I am not unmindful 
of the attachment which people from 
this part of the country place on the 
right of Diokpala or first son to inherit 
his father’s “Obi”. Perhaps this is the 
time for us to revise our laws on dis-
position of property by a will to bring 
them in line with those of the old 
Western States and Lagos State. But 
until that is done, I do not have any 
option than to interpret the law as it 
presently stands.53

The learned Justice then continued 
later in the judgement:

“Unlike section 3(1) of the Wills 
Law of Bendel State, section 137(1) 
of Administration and Succession 

Indigenes of various 

communities in these 

States are subject to 

customary laws existing 

in their communities 

and some of these 

customary laws restrict 

the disposition of certain 

property by the owner.



44

www.nglawdigest.com Law Digest Winter 2017

(Estate of Deceased Persons) Law 
contains no qualification or limitation 
to the testator’s capacity to make a 
will or the property to be devised.”54

It is our humble view that the two 
Courts were right in the interpretation 
they placed on the provisions of that 
Law. We are however of the view that the 
word ‘capacity’ appearing in the state-
ment of the learned Justice should refer 
to testamentary freedom of the testator 
and not his testamentary capacity. We 
also believe however that the provisions 
of this Law and other similar laws in 
the States in the eastern part of Nigeria 
should serve a better purpose, if they 
contain provisions such as the cus-
tomary law restriction on the freedom 
of testament. The effect would be the 
sustenance of peace in various families 
in the affected States by upholding the 
popular and obviously stabilizing cus-
tomary law mode of inheritance existing 
in many communities in Ibo land, where 
the surviving eldest son inherits the 
homestead of the deceased father. The 
surviving eldest son of an Ibo man is 
the head of the family after the death of 
his father. The obi is part of the para-
phernalia of his office as the head of 
the entire family of his deceased father. 
Giving out the obi by the father in his 
Will to a person other than the eldest 
son, would reduce the status of the eld-
est son as the head of the family and 
may likely create deep hatred and dis-
respect between the younger son that 
inherited the obi and the disinherited 
eldest son.

KADUNA & KWARA STATES
These two States represent the States in 
the former Northern Region of Nigeria, 
where the Wills Laws have subjected the 
freedom of testament to the Islamic law 
tenets applicable to the testator. 

Section 2 of Wills Law, Kaduna State 
provides:

“It shall be lawful for every person 
to bequeath or dispose of by his Will 
executed in accordance with the provi-
sions of this law, all property to which 
he is entitled either in law or in equity, 
at the time of his death; provided 
that the provisions of this law shall 
not apply to the Will of a person who 
immediately before his death was 
subject to Islamic Law.”55 

What is the import of this proviso? Is 
it similar to the provision of Section 
1(1) of Wills Law of Lagos State?56 If 
the Wills Laws of these States do not 
apply to Wills made by any person who 
is subject to Islamic law, what law then 
should apply to the Wills of such per-
sons? First, it appears that the proviso 
does not prohibit a person subject to 
Islamic law from making a Will and 
disposing of his property in the Will. 
A person subject to Islamic law in any 
of these States may make a Will, but 
such Will need not comply with the pro-
visions of the Wills Laws of the States. 
Secondly, Islamic law of distribution of 
estate of a deceased person should reg-
ulate the will of such persons. In other 
words, for a Will made by such person 
to be valid, it should distribute his prop-
erty in accordance with Islamic law.57 A 
Will made by a person who is subject to 
Islamic law in any of these States which 
disposes of the estate of such person in 
a manner inconsistent with Islamic law, 
may be declared invalid. 

The proviso to Section 2 of the Wills 
Laws of Kaduna and Kwara States is 
so sweeping that it can accommodate 
many other interpretations. First, the 
proviso seems to have removed every 
will made by a person subject to Islamic 
law from the provisions of the law relat-
ing to mode of execution of a Will, age 
of majority, failure of gifts etc. It there-
fore follows that a will made by a person 
subject to Islamic law does not derive 
its validity in form from the Wills Law of 
the State. Such Will, may therefore be 
executed with or without witnesses or it 
may be altered in a manner inconsist-
ent with the Wills Law. Also, gifts in the 
Will to a beneficiary who pre-deceased 
the testator may still be valid and be 
enjoyed by his family in so far as such 
practice is consistent with Islamic law. 
Secondly, a person subject to Islamic 
law is still qualified to make a Will, which 
complies with the Wills Law. However, 
the dispositions in such a Will should 
not be inconsistent with Islamic law of 
inheritance or distribution of property. 

One remarkable difference between 
the Wills Laws of Kaduna and Kwara 
States and those of Lagos and Bendel 
States, relating to Islamic law and cus-
tomary law respectively, is that while 
the Islamic law restriction removes 
the testator from the entire provisions 
of the Wills Laws, the customary law 

restriction only applies to the property 
sought to be disposed of and still sub-
jects the Will of the testator to the validity 
test under the Wills Laws. Also while 
breach of the customary law restric-
tion does not necessarily invalidate the 
Will, except to render the contravening 
devise invalid, breach of the Islamic law 
restriction may render the entire Will 
invalid, as the proviso appears to have 
excluded persons under Islamic law 
from being bound by the provisions of 
the Wills Law, even when they make a 
Will. 

In Ajibaiye V. Ajibaiye,58 the testa-
tor, a Muslim from Kwara State, made 
a Will wherein he declared that his 
estate should be governed strictly under 
English law, notwithstanding that he 
was a Muslim immediately before his 
death. He gave substantial portion of his 
estate to his youngest wife. It was held 
by the Court of Appeal that the Will was 
inconsistent with Islamic law and there-
fore void. The Court did not consider it 
necessary to carve out the part of the 
devised estate that was above one-third 
of the entire estate, which the testator 
may be entitled to dispose of in his will. 

KANO STATE AND ABUJA
These two jurisdictions represent parts 
of the country in the former Northern 
Region of Nigeria where the Wills Act 
1837 still applies. The Wills Act of 
1837 does not contain any customary 
law or Islamic law restrictions. It follows 
therefore that a testator, who chooses 
to make a will in strict compliance with 
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the Act, may not need to bother whether 
or not his bequests are in compliance 
with Islamic or customary law princi-
ples applicable to him or to the property 
which he is disposing of in the Will. 

In Adesubokan V. Yunusa,59 
Kaduna State was formerly under 
Wills Act 1837 before the local Wills 
Law 1991 was made.60 Yunusa Atanda 
Saibu, a Muslim, made a Will in which 
he distributed his property to his heirs. 
His Will was challenged on the ground 
that being a Muslim, he was not entitled 
to make a Will distributing his property 
contrary to Islamic law. This contention 
was upheld by the trial Court which set 
aside the Will. On appeal to the Federal 
Supreme Court, the judgement of the 
trial Court was set aside and probate of 
the Will was granted. Ademola CJN who 
read the judgement of the Court said:

“The testator in the will, exhibit I, made 
some bequests to one of his sons and 
devised his properties to two others. 
This he is entitled to do under Section 
3 of the Wills Act 1837. . . . the Leaned 
Trial Judge felt that the distribution 
to his sons should be under Maliki 
Moslem Law which favours equal 

distribution. . . . This clearly violates 
the provisions of the Wills Act 1837 
under which a testator can dispose 
of his properties – real and personal 
– as he pleases. The provisions of the 
Maliki Moslem Law are undoubtedly 
incompatible with Section 3 of the 
Wills Act 1837”.61

This position in our humble view repre-
sents the law in the jurisdictions where 
there may be no Wills Laws containing 
any Islamic law restrictions. Testators in 
such jurisdictions have similar freedom 
as that granted by the Wills Act 1837 
and they can distribute their property in 
their wills without any constraint.

CONCLUSION
The analysis of the statutes and cases 
relating to personal law restrictions 
operating in different parts of Nigeria 
shows that a Will made by a Nigerian 
may be subjected to one form of per-
sonal law test or the other. The law 
relating to freedom of testament in 
Nigeria has gradually been moving 
away from the original position inherent 
under the English Wills Act, which gave 
absolute freedom to testators in the area 

of choice of disposition of their property 
in a Will.

We recommend however that States 
in the former eastern region of Nigeria 
should incorporate the necessary 
customary law restrictions in their 
respective Wills legislations similar to 
the one in the Wills Laws of Lagos and 
Edo States. The benefit of its inclusion 
in these laws, in our humble view, would 
outweigh the concept of an absolute 
freedom of testament given to testators 
in those States.

1 The first of such statutes is the English Wills Act 
of 1837 which is a statute of general application, 
then applicable to all parts of Nigeria, by virtue 
of the colonization of Nigeria by Great Britain. 
There is now the Wills Law of Lagos State, 
Chapter(hereinafter referred to as ‘CAP’) W2, 
Laws of Lagos State of Nigeria 2004; Wills Law 
of Delta State, CAP W4, Laws of Delta State of 
Nigeria 2006; Wills Law of Kaduna State, CAP 
163, Laws of Kaduna State of Nigeria 1999 and 
many other States in Nigeria. The Wills Act still 
applies in some parts of Nigeria.
2 This is the focus of this paper. There is another 
restriction on the testamentary freedom of 
testators like reasonable provision for dependents 
in s. 2 of Wills Law, Lagos State.
3 The Wills Act 1837 which was initially applicable 
to all parts of Nigeria gave every Nigerian then, 
absolute freedom of testament free from any 
personal law inhibitions. See s. 3(1) of the Act.
4 We are limiting our discussions on this subject 
to the property of a Nigerian which is located 
within the country.
5 The word includes testatrixes. The discussion 
of these personal law restrictions applies equally 
to testatrixes.
6 See Olowu v. Olowu(1985) 3 NWLR (Pt. 13) 372, 
where the Supreme Court held that a Yoruba 
man who resided and naturalized in Benin till 
his death, was subject to Bini native law and 

custom and that his estate should be distributed 
accordingly.
7 These two States have predominantly people 
who are subject to customary law. There are other 
States in these parts of Nigeria which include 
Ondo, Delta, Rivers, Cross-River States etc.
8 These States are predominantly inhabited 
by persons, who are largely subject to Islamic 
Laws. Other States in this part of Nigeria include 
Jigawa, Niger, Taraba States etc.
9 The Wills Act 1837 still applies to these 
jurisdictions as they are yet to enact their local 
statutes on wills. There are thirty-six States in 
Nigeria excluding the Federal Capital Territory, 
Abuja, which also ranks as a state in certain 
circumstances, and has its separate laws. See s. 
299 of Constitution of Federal Republic of Nigeria 
1999.
10 S. 1(1) Wills Law, Lagos State. This Law does 
not define customary law to include Islamic law. 
It is our humble view that if the Law intended 
Islamic law to be included in the definition of the 
words ‘customary law’, it would have stated so. 
See for instance s. 2 of High Court Law. CAP 49, 
Laws of Northern Nigeria, 1963, which defined 
‘customary law’ to include Islamic law. See 
however s. 2 of Plateau State Customary Court 
of Appeal Law 1979, which expressly excluded 
Islamic law from the definition of customary law. 
In our humble view, whether or not the words 

‘customary law’ or ‘native law and custom’ should 
include Islamic law depends entirely on the 
provisions of the statute being interpreted by the 
court. See Usman v. Umaru(1992) 2 NSCC 637 
at 648, where Bello CJN stated: “it is clear from 
the foregoing that in its ordinary meaning -----, 
customary law does not include Moslem law”. It 
is only by virtue of specific provision in a law 
-------, that Moslem law is regarded as native law 
and custom”.
11 S. 3(1) Wills Law, CAP 172, Laws of Bendel 
State 1986, applicable to Edo State of Nigeria.
12 And other States with similar provisions in 
their Wills Laws. For instance Delta, Oyo, Ogun, 
Ekiti States and some other States have similar 
provisions in their Wills Laws.
13 See Oke V. Oke (1974) NSCC 148 at P. 151. 
Lawal Osula V. Longe (1995) 9 NWLR (Pt. 419) 
259
14 See Idehen V. Idehen (1991) 6 NWLR (Pt. 
198) 382.
15 (1933) 10 NLR 82
16 Ibid at P. 84. See also Johnson v. Macaulay(1961) 
1 ANLR (Pt. iv) 743 at 746
17 The Wills Act of 1837 was the relevant statute 
applicable to all parts of Nigeria at the time of 
this case, but contained no provision subjecting 
the power of any indigenous testator or testatrix 
to the customary law applicable to the property 
sought to be disposed of by will. The case 
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therefore in our humble view, ought to have been 
determined in accordance with the Wills Act. A 
similar case which was decided by the Supreme 
Court based on section 3(1) of the then Wills Law 
of Lagos State 1973, which contained customary 
law restriction, held that a devise by a testator 
in his will, of any property held under customary 
law, in which he had an undivided share, at the 
time of his death, was invalid. See Okelola v. 
Boyle( n. 14) at p. 551
18 (1997) 8 NWLR (Pt. 516) 277
19 The judgement of the trial Judge was to the 
effect that as the devise was inconsistent with 
the customary law relating to the property, the 
testatrix lacked testamentary capacity to make 
the will; thus adopting the first view that the 
testamentary capacity of the testator or testatrix 
was subject to the customary law applicable to 
him or her as the case may be.
20 Cap. 141, Laws of Lagos State 1973 which 
was similar to Section 1(1) of Wills Law Lagos, 
Cap W2, Laws of Lagos State, 2004
21 The decision of the Court of Appeal is the 
affirmation of the view that customary law 
restriction in the Wills Law of Lagos State did not 
relate to the testamentary capacity of the testatrix 
to make the will, but to her right to dispose of 
the particular property which is subject to 
ownership, under customary law and which she 
could not have disposed of under customary law. 
The material time when the court may consider 
such property as family property is at the time of 
testator’s death and not when he made the will. 
See Okelola v. Boyle( n 14).
22 An illustration of this test is where a testator 
bought a car or a piece of land and decided to 
give it out in his Will. Customary Law restriction 
can only come in where there is a customary law 
principle that prohibits the testator from giving 
out such property to another person except as 
stipulated under the customary law. Where there 
is no such custom, the testator can validly give 
out any of such property to anybody of his choice 
in his will. Family property for instance is usually 
held collectively by members of the family for life 
and does not belong exclusively to any member 
of the family, under customary law. It cannot 
therefore be disposed of by any member of the 
family under customary law except it is done with 
the consent of the other members of the family 
or it is partitioned among the members of the 
family. See Ogunmefun V. Ogunmefun (Supra). 
Similarly, any devise of such property in a will by 
any member of the family unilaterally, is invalid, 
but the will is otherwise valid.
23 This is the concept of inheritance of the 
deceased father’s homestead(i.e. the building 

where he lived and died) by his surviving eldest 
son which is prevalent in Benin, Edo State.
24 (1974) NSCC 148
25 S. 3(1) CAP 133, which was similar to Wills 
Law of former Bendel State CAP 172, applicable 
to Edo State.
26 Ibid at P. 152
27 (1991) 6 NWLR (Pt. 198) 382
28 This case brought to limelight the concept 
of ‘Idiogbe’ under Bini native law and custom. 
The case was hotly contested by eminent legal 
practitioners and was decided by a full Court of 
the Nigerian Supreme Court, which was a panel 
of seven justices of the Court.
29 Oke v. Oke(n 33)
30 “It” refers to s. 3(1) of Wills Law of former 
Bendel State applicable to Edo State.
31 Ibid at P. 395. See also Okafor v. Okafor(2015) 
4 NWLR (Pt. 1449) 335 at 369–370.
32 Ibid at P. 406
33 Similar customary law also applies in other 
communities in former Western Region. See Oke 
v. Oke(supra) where the eldest son of the testator 
was held to be entitled to the house where testator 
lived till his death.
34 Such cases include Agidigbi V. Agidigbi 
(1996) 6 NWLR (Pt. 447) 300; Lawal-OSula V. 
Lawal-Osula (1995) 9 NWLR (Pt. 419) 256.
35 Or impatiently for that matter depending on the 
temperament of the eldest son.
36 See Egwuatu, O.A.; ‘Limits of a Testator on 
Freedom of Will Testament’, <www.Nigerianlawguru.
com> accessed 17th October 2017; Fenemigho & 
Oriakhogba, ‘Statutory Limitations to Testamentary 
Freedom in Nigeria: A Comparative Appraisal’, 
<www.Saflii.org> accessed 17th October 2017.
37 The communities affected by these restrictions 
have welcomed the result of the cases arising 
from the restrictions and some have in fact taken 
steps to modify the position of the Supreme Court 
in the application of a particular personal law. 
For instance, the Oba of Benin has recently 
after Idehen’s case, taken steps to re-instate the 
original concept of Igiogbe which the Supreme 
Court enlarged its definition in Idehen’s case to 
a connote existence of two Igiogbe belonging to 
a deceased. See Itua, P.O., ‘Succession under 
Benin Customary Law in Nigeria’, (2011) 3 JLCR 
117 at p. 127
38 (1985) 3 NWLR (Pt. 13) 372
39 In other words, which personal law should 
govern distribution of the estate of the deceased. 
Ibid at P. 379
40 Ibid at P. 381
41 Also known as Lawal-Osula v. Alonge (1995) 9 
NWLR (Pt. 419) 259.
42 Ibid at P. 267.

43 See the Wills Law of Abia State, CAP 37, Laws 
of Abia State 1999. See also the Administration 
and Succession(Estate of Deceased Persons) 
Law, CAP 4, Revised Edition, Laws of Anambra 
State 1991, which regulates the making of wills 
and other inheritance matters in the State.
44 (1976) 2 FNLR 94.
45 Ibid at P. 98. The applicable Wills statute then 
was the Wills Act 1837.
46 (1971) ANLR 227
47 Idehen(n.18) 382
48 Ibid 405
49 CAP 4, Revised Edition, Laws of Anambra 
State of Nigeria, 1991.
50 This is similar to s. 3(1) of the Wills Act 1837.
51 (2015) 4 NWLR (Pt. 1449) 335
52 This means the house and other surrounding 
land where the father lived till his death. This 
property is usually customarily inherited by the 
surviving eldest son of the deceased known as 
‘Diokpala’
53 Ibid. pp. 367–368
54 Ibid at p. 370
55 CAP 163 Laws of Kaduna State 1991. Similar 
provision is contained in the Wills Law of Kwara 
State, CAP 168 Laws of Kwara State 1991
56 And s. 3(1) of Wills Law of Bendel State 
applicable to Edo State
57 The testator may only dispose of one-third of 
his estate to his legal heirs with the consent of the 
other legal heirs while two-third of his property 
should be distributed as if testator died intestate. 
See Maliki, A.S., ‘An Examination of the Nature 
and Operations of Islamic and Statutory Laws 
of Testate Succession in Kaduna State, Nigeria’, 
<www.eujournal.org> accessed 18th October 
2017. One may be tempted to suggest that the 
English Wills Act of 1837 should apply in the 
absence of the application of the Wills Laws of 
Kaduna and Kwara States. This position may 
however not be tenable given the fact that the 
passing of the local Wills Law in those States in 
Nigeria, may have effectively excluded the States 
from the application of the relevant English 
statute, which statutorily ceases to apply in parts 
of Nigeria where a similar local enactment exists. 
See s. 32(2) of Interpretation Act, CAP 123, Laws 
of the Federation of Nigeria, 2004.
58 (2007) All FWLR (Pt. 359) 1321
59 Adesubokan (n 51)
60 The Wills Law of present Kaduna State contains 
Islamic law restriction. See s. 2, Wills Law of the 
State.
61 Ibid at 231
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The promise of 
warehouse receipts in 
revamping agricultural 
commodities markets 
in Kenya 

INTRODUCTION 
The agriculture sector in Kenya is domi-
nated by smallholder farmers in rural 
areas. In 2016, the sector contributed 
32.6% to the GDP and a further indirect 
contribution of 27%, through linkages 
with manufacturing, distribution and 
other service-related sectors.1 In recent 
years, the country has been experienc-
ing food deficits of 15% approx., of food 
production particularly in cereals and 
pulses. This is due to low production 
and post-harvest losses. Post-harvest 
losses due to poor storage have resulted 
in significant income losses for small-
holder farmers and higher prices for 
consumers.2 

Further, poor access to the markets 
by farmers creates room for middlemen 
to exploit the farmer, thereby creating 
market distortions.3 These challenges are 
caused by fragmented and unstructured 
nature of agricultural activities. Farmers 
have limited access to credit facilities 
which limit their ability to expand.

If agriculture sector is to realise its 
full potential and contribute significantly 
to the economy, supply logistics must 
be streamlined, post-harvest wastage 
reduced and access to finance must be 
improved for farmers. One of the ways 
such issues could be addressed is by 
creating an effective warehouse receipt 
system for agricultural commodities. 
Such a measure has proved effective in 
some industrialised countries by enabling 
creation of liquidity for agricultural com-
modities and improving access to credit.

A warehouse receipt system increases 
the supply chain efficiency of the agri-
cultural commodities by facilitating 
trade and enhancing market efficiency. 
It allows farmers to avoid selling 
directly after harvest, when prices are 
depressed, by enabling them to deposit 
their commodities in a certified ware-
house and be issued with warehouse 
receipt that serves as document of title, 
which they may use as a security for 
short-term credit.4

The system also helps in mobilising 
credit by creating secure collateral for 
the farmers, processors, and traders. It 
reduces risks in the agricultural mar-
kets, improving food security and credit 
access in rural areas. As this paper 
shall discuss, warehouse receipts help 
to create effective commodity markets, 
hence enhancing competition, market 
information and international trade. 
This eventually leads to reduction in the 
role of government in agricultural com-
mercialisation.5 A warehouse receipt 
would revolutionise the entire supply 
chain for agricultural commodities and 
enhance the ability of farmers to invest 
in more production.

REGULATING WAREHOUSING 
RECEIPT SYSTEM 
For an efficient warehousing receipt 
system, a country must have robust 
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legal and institutional framework. Such 
would guarantee performance of the 
system and minimize transaction costs. 
Equally important is creation of a high 
level of awareness which would ensure 
good uptake by farmers. The rudimen-
tary legal system and institutions have 
served as constraints on the develop-
ment of a viable warehouse receipt 
system in Africa.

In Kenya currently, operations of 
warehouses for commodities are gov-
erned by ordinary laws of contracts. The 
legal framework is very rudimentary and 
certainly cannot support a warehousing 
receipt system. The banks, which are 
the key links in a successful operation 
of such a system, are justifiably wary of 
the current system.6

Various policy frameworks have 
called for this issue to be addressed. 
The Kenya Vision 2030 sets one of the 
priorities for revamping the agricultural 
sector, as through addressing the issue 
of inadequate supply chain of agricul-
tural produce. It points out that the 
issue of low agricultural productivity 
emanates from inefficiencies such as 
limited storage capacity, lack of post-
harvest services.7 The policy states that 
the government needs to address the 
issue of fragmentation from producers 
to distributors and consumers outlets 
by way of strengthening the supply 
chain. 

The Capital Markets Masterplan 
champions development of a ware-
house receipt system for agricultural 
products as a way of offering farmers 
an organised market for their produce. 
This would monetise agriculture by 
enabling farmers to hold their produce 
through negotiable instrument rather 

than selling it immediately on harvest, 
thus providing an underpinning of, ini-
tially a spot commodities market and, 
later, a derivatives market.8

Efforts have been made to reform the 
law in Kenya in regard to this aspect. 
By the time of writing this paper, a 
Warehousing Receipt System Bill 2015 
(the “Bill”) had been tabled in Parliament 
for debate. Due to the central role agri-
culture plays to the economy, delay in 
enactment of this law is unfortunate. 

OVERVIEW OF THE WAREHOUSING 
RECEIPT BILL, 2015 
The Bill aims to provide a legal 
framework for the development and 
regulation of a warehouse receipt sys-
tem for agricultural commodities in 
Kenya. It further seeks to establish a 
Warehouse Receipts System Council 
(the “Council”), a body that would serve 
as the industry’s regulator. It defines 
agricultural commodities as “all agri-
cultural produce, the storage of which is 
determined by regulations, to be subject 
to this Act and includes goods that are 
packed, processed or otherwise trans-
formed and stored in a warehouse.”9

The Council is mandated to among 
others, facilitate the establishment, 
maintenance and development of the 
warehousing receipt system for agri-
cultural commodities in the country. 
It is further tasked with overseeing the 
functioning of the system to ensure its 
efficiency, effectiveness and integrity. 
The council is also required to establish 
and maintain a framework for structured 
trading in agricultural commodities. 
This mandate would be achieved by cre-
ating and maintaining a central registry 
for the management of issuance and 
transfer of warehouse receipts issued 
by regulated warehouses. Lastly, the 
Council is supposed to promote the 
development of a national network of 
privately or publicly managed ware-
houses that have the capacity to issue 
warehouse receipts.10 

The Bill provides for licensing and 
inspection of warehouses, application 
for a licence to operate within the ware-
house receipts system, the revocation 
and suspension of the licence, dispute 
resolution mechanisms including the 
establishment of a Warehouse Receipts 
Appeals Committee and further confers 
the Cabinet Secretary with powers to 
make further regulations. 

To assure quality of commodities 
stored in the warehouses, the Bill pro-
poses that the grading of agricultural 
commodities to always be done by cer-
tified agricultural commodities graders 
and weighing of agricultural products 
be done using properly calibrated 
instruments. The Council is mandated 
to regularly inspect products stored in 
licensed warehouses.11

To facilitate the issuance of ware-
house receipts for agricultural produce 
deposited in its warehouse, it is pro-
posed that a central registry operated 
by the Council be established and be 
tasked with the mandate of register-
ing transactions relating to warehouse 
receipts issued, the replacement of lost, 
stolen or destroyed receipts and the sta-
tus of the duplicate receipts issued.12

A warehouse operator is required to 
issue warehouse receipts for any agri-
cultural commodity deposited in the 
warehouse. A warehouse receipt may 
be in hard or electronic form and shall 
serve as a document of title to goods. 
The receipt is required to contain ten 
key details which are not to be altered 
for any reason. These are:

1.1 the name and physical address of 
the warehouse operator and the 
warehouse where the goods are 
stored;

1.2 the license number of the ware-
house operator;

1.3 the date of issue of the receipt;
1.4 the serial number of the receipt;
1.5 the particulars of the depositor;
1.6 a statement whether the goods 

will be delivered to the bearer, to 
a specified person or his order for 
negotiable receipt;

1.7 the description of the agricultural 
commodity including the type, 
grade, and weight;
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1.8 the signature of the warehouse 
operator, which may be made by 
his authorized agent; 

1.9 a statement that the agricultural 
commodity covered by the ware-
house receipt is insured by the 
warehouse operator for the full 
value thereof; and

1.10 security features to be determined 
by the Council.

It is a requirement that any ware-
house receipt issued, including any 
negotiation in respect of it, should be 
delivered to the Registrar of the estab-
lished central registry for registration 
within fourteen days of any such issue 
or negotiation. A certificate of regis-
tration signed by the Registrar shall 
be conclusive evidence of the issue or  
negotiation of the warehouse receipt.13

The Bill further provides for the 
rights and obligations of the warehouse 
operator, including the liability for loss 
of goods to persons not lawfully entitled 
to the goods and the operator’s lien over 
goods covered by a warehouse receipt or 
proceeds of the goods for lawful charges 
in the storage contract.14

It is provided that a person who 
acquires the receipt that has been duly 
negotiated shall acquire such title to 
goods as the person who negotiated 
the receipt to him had ability to convey 
to a purchaser in good faith for value. 
Equally, it is the direct obligation of the 
warehouse operator to hold possession 
of the goods for the purchaser according 
to the terms of the receipt as fully as if 
the warehouse operator had contracted 
direct with him.

In conclusion, the Bill contains pro-
visions for the negotiation and transfer 
of receipts, negotiation by endorse-
ment and delivery, the rights acquired 
by negotiation of warehouse receipts, 
rights and obligations of transferors and 
transferees of negotiable warehouse 
receipts and warranties on negotia-
tions of the warehouse receipts.15 This 
proposed law as currently drafted has 
potential to create a stable warehous-
ing receipts system in Kenya and the 
Kenyan Parliament should be advised 
to fast track its enactment.

WAREHOUSE RECEIPTS AND 
COMMODITIES EXCHANGE 
Warehouse receipts are incubators of 
commodities exchanges. Warehouse 

receipts enable those trading in agri-
cultural produce at an exchange to be 
confident that the produce indeed exist, 
it belongs to the person selling it and 
meets a specified standard. Agricultural 
commodity exchanges have been in oper-
ation in one form or another for almost 
200 years, the best-known exchanges 
being the Chicago Board of Trade which 
has been functioning since 1848.16

The idea of commodity exchanges in 
Africa has long had top-level political 
support. For instance, the Organisation 
of Africa Union (predecessor of African 
Union) introduced the idea of an African 
commodity exchange and the use of 
warehouse receipts in the Abuja Treaty 
of 1991. In the year 2005, the African 
Union made the Arusha Declaration 
on African Commodities which called 
for the establishment of commodity 
exchange initiatives in Africa and the 
introduction of warehouse receipts.17

In Kenya, the commodities mar-
kets presently consist of the Mombasa 
Tea Auction and the Nairobi Coffee 
Exchange. These markets, however, 
operate as private clubs and informa-
tion on the market prices achieved do 
not reach farmers on account of the 
opaque marketing systems that char-
acterise both markets. There is clearly 
a need for more open, efficient and ade-
quately regulated commodities markets 
covering a wider range of products.18

Through the Finance Act 2016, 
the Kenyan Parliament amended the 
Capital Markets Act 2000 to introduce 
elements of commodities exchange. The 
Capital Markets Authority was given 
mandate to facilitate the roll out of reg-
ulated commodities exchanges to trade 
on all forms of commodities. However, 
the delay in enacting the warehousing 
receipt law has hampered the establish-
ment of commodity exchanges in the 
country.19 Warehouse receipt system 
boosts the spot markets, which provides 
accurate price signals that are essen-
tial for the development of commodity 
markets, which ultimately enhance the 
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establishment of commodity derivative 
markets.20

Further, warehouse receipts can be 
used as a derivative instrument traded 
either as a forward contract in the Over-
the-Counter derivative markets or if 
standardised, as a tradable futures con-
tract tradable on the Nairobi Securities 
Exchange futures exchange, which is in 
the process of being operationalised. 

CONCLUSION 
Agriculture, being the backbone of 
many Africa economies, such as Kenya, 
needs more attention from the policy 
makers than has been extended to it. 

A warehousing receipt system frame-
work is a powerful tool that would be 
instrumental in facilitating trade of 
agricultural commodities and enhanc-
ing marketing efficiency, thus reducing 
the marketing chain and improving 
margins. 

The warehousing receipt system will 
further facilitate development of rural 
financial systems through deposits 
from farmers and traders. It will assist 
in formalising trade transactions and 
associated risk. It will facilitate the 
development of mechanisms by which 
producers, lenders and traders can 
improve their trading position by locking 

in a fixed future price. It enables farm-
ers obtain better prices, by given them 
an opportunity to store their produce 
and sell when the price is favourable.21

The warehouse receipts therefore 
needs to be urgently rolled out in a 
proper legal framework to usher agri-
culture into the mechanisms of the 
financial markets. Revamping agricul-
ture sector will have a multiplier effect 
in other sectors of the economy and con-
tribute significantly towards economic 
growth and reduction of poverty. These 
efforts will boost the country’s efforts 
of emerging as a middle level income  
state.
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Kenya. Email: jgatuyu@gmail.com @gatuyu
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